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DOCKET ENTRIES 


I 
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© 


I 

I 


A. United States of America v. Jeffrey Smilow 
73 Crim. Misc. 24 






fO 






















Docket Entries, U.S.A. v. Jeffrey Smilow, con't. 


I 


5-6-74 

_Fi.l°ri Govt's memo, in opposition to defts' nre-frlal mot-ion*. 1 


filed rprmo. of law for deffts.'. 


filed Opinion bv Griesa.J.-Opinion #40672-Defendants motions denied. | 


(See oninion in room 504) 


- _ | 

7-17-71 

‘ .afenaant t; ilty as charged. Sentence date Sept. 11, 1PJI., Wednesday, ho on 1505 . ■ 


.re:.'nto:::e report ordered. — 

*7 ^-71 

II 

l RIC’AdD KFLS - Re-application for bail granted. Deft, released or. 060,000 bail, • 


v .0, ^ J secured oy parents' horr.c and 01U,0UU br’.ii signed by father. Sentence 

) 

date T uly 31, 1 P.M. Pre-sentence report ordered. Deft, released irr.euiately t 


and bail tc be net by 1 P..M. July 19,197ii. 

{ 

“1 

7- i?-m 

jHI<; .1 j OS - Filed ir.Q in the sun of 310,000 akncwledged bv cashier. 

L. 




i sic.Vrd Fuss and Jeffrey Smilow be, and hereby are. reminded to the 

_ 

■ - .- - a 

1 custody of the Attorney General or his duly authorized representative 


[. ^r a period of OnaP) Year, service of the said sentence to commence f| 

. 

Kax ist 5, 1974 a t 10:00 a.m. at which time the said defendants shall 

* 

nrrr pder tboms«l"ns at Room 506. United States Courthouse. Fo^ev Srruaffli 

# 

N’ ,; v York. N.Y. It is so ordered. Griesa.J. * 

J 

(Certified copies to U.S. Marshall ^ 


1 


filed 0-dvr. It is hereby adiud-?;ad and decreed that during the sentences 

i 

of t’’e d.fts. purs, to their convictions in the above-entitled action.® 

• 

d^fts. shall be allowed food in accordance with Jewish dietary laws. 

1 

Griesa.J.(m/nl ■ 



V |_-74 I 

Fil^d Mem-imndi’m Dicisior^41051******** Deft, has moved for release on® 


bail pending anneal. The annlication is denied. So Ordered. ® 


-.. . _ .. . _ a 

^-Zx-74 ' 

filca notice of ape al to U.S.C.A. for the 2nd. Circuit from Judgment o® 

IJ.S.D.C. for the S.D.N.Y. of criminal contempt entered 7-31-74. 

» 

- 1 

(Notices mailed to Govt..deft's attv. 6 deft®) 
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1 
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© 

V 

A D. United States of America 

v. Richard Huss 

■ 73 

Crim. Misc. 25 


1 

CRIMINAL POCKET 

A - 

70 T T" ' - *t 1 r? \ 

• (.L, 

cr.ii.'iiii- cr; ~~ivr (re 7 ? s? ??5) 

Sr ! r. % « ■— 

jiUlJbt 

nr> iro p 
biiltPrt 

PROCEEDINGS lv.'d.C—J i'uiO l? ©) £ ,. . V. , PTCC , 



— jailed consent to change Atty, Paul Chevigny 84 5th Ava, 


(8-8-73){ _ 

£< l- 9 -73 :i 1 -rl affidavit and notice of motion for disclosure and to dismis s, 

Filed memorandum of law in support of motion.__ 


Filed notice of motion for disclosure. 


riled memorandum In support of motion. (See 73 Crim Misc. 25' 


!/ 














Docket Entries, U.S.A. v. Richard Huss, con't. 

T' V d Govt's nemo. in opensition to defts's pre-trial notions 
I''.Ten rcnlv memo. of law for defts's. 


i led Opinion by Cries a. J.-Opinion #40672-Defendants notions denied 


See opinion in room 504' 


1 tv as cha~ ; 'ed. 


' v° roi.ert oruered. 



./ 

nd 

on -.o 


n by pare t 1 s nore and 10,000 --B signed by father. Sentence date J ] 


"nonce r pert ordered. Deft, relna.ee immediately ar.J bail 


i. uiyi$>, 1?7U» 

lied PiiB in the sun of ..10,000.00 akncwlodgeri by cashie 


Judgmen t ar.d Qrd z r:***************. It is he reby OfDEP.ED AND ADJUD 
ih"rd fuss and Jeffrey Smilow b e , and hereby a r 
/of the Attorn ey General or his duly authorised 
o.’ of Oorfll Year <;prviVp nf 


di _ 2 l 10 :CO a.m. at which ti m e th e sa id de f enda nts _shall surren d ei 
?l’-es at lo on 5 0 6, Un ited Sta tes Courth ou se, Fo l ey S quare, New Yor 
t> is so ordered. Griosa.J. 


1 3 d CGoi.cs 


t is he re by adjudged and drereed _that durin 3 t he so ntenc o 
purs, th^ir convictions in tha above-entitled action. 


| 

shaLl 1 e allowed food in accordance with Jewish dietarv laws. 


Gnesa. J 


.11 D*< isiorvi-1050 ***********Deft. has moved for release o 


1. The application is denied. So ordered. Criesa,J.(n/n 


1 - 13-lte cf ap peal to U.S. C .A., for the 2nd Circuit frc m judgment of 
for tha S.D.N.Y. of criminal cor.temDt entered 7-31-7 


_( No ticest alle d to Qo vt.,deft's at t ys. & clefts,)_ 




































ORDER TO SHOW CAUSE AND EXHIBITS 



UNITED STATFS DISTRICT COURT 
SCU'iHERN DISTRICT OF NEW YORK 

-.X 



Sufficient; cause appearing therefor, it isj^ereby J 


ORDERED pursuant to Rule 42(b), Federal Rules of 
Criminal Procedure that Jeffrey H. Smilow show cause 
before this Court on July 3, 1973 at 10:30 a.m. in Room 

i 

110 of the United States Courthouse, Foley Square, New Yotrk, 
New York, why he should not be adjudged in criminal contempt 
of Court for his wilful refusal to answer questions put to 
him at the trial of United States v„ Stuart Cohen and 

j 

Sheldon Davis , 72 Cr. 778, as more fully set forth in the 
accompanying affidavit. 

t 

IT IS FURTHER ORDERED that service of this order 

to show cause on Jeffrey H. Smilow on or before 5:00 p.m., 

/ 

June 28, 1973, be deemed good and sufficient service. 

IT IS FURTHER ORDERED that, for the reasons stated j 
by me in open Court, Jeffrey H. Smilow be arrested by the 










United States Marshal, and 

IT IS FURTHER CATERED that, for the reasons 

Ci¬ 
st a t c d by ne in open Court, bail shall be fixed in the 

amount of $50,000 cash or surety bond, and the defendant 
shall be remanded to the custody of the Attorney General or 
his duly authorized representative if he is unable to post 

A 

such bail. 

IT IS FURTHER ORDERED that the United States 
Attorney for the Southern District of New York or any 
Assistant United States Attorney be and they hereby are 
appointed and directed to prosecute said Jeffrey H* Smilow 
on behalf of this Court. 

Dated: New York, New York 
June » 1973 


SO ORDERED: 


I \ 

Jivxst? - 

ARNOLD BAUMAN 

United States District Juuge 


/ ^ 


// 












UNTTl’D STATIC DISTRICT COURT 
SOUTHERN DISTRICT OF FEW YORK 


UNITED STATES OF AiERICA 


JEFFREY H. SMILOW, 


Defendant, 


AFFIDAVIT 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK : ss.: 

SOUTHERN DISTRICT CF FEW YORK ) 


KERRY rU"'ELI., Ill, being duly sworn, deposes 


and says: 


1. I an an Assistant United States Attorney in 

the office of Paul .1. Curran, United States Attorney for j 

the Southern District of New York and, as such, was in 

charge of the prosecution of t_he case of United States v. 

Stua rt Cohen and Sheldon Davis , 72 Cr. 778. I make this 

affidavit in support of the Government's application for 

the issuance of an order directing. Jeffrey H. Smilov; to 

show cause why he should not be held in criminal contempt 

for wilfully refusing to obey the Court's lawful order to 

* 

answer questions put to him during the criminal trial of 
United States v. Stuart Cohen and Sheldon Davis , 72 Cr. 778 9 

2. On May 30, 1973, a jury was duly empaneled 

in this District to hear the criminal case of Unit'd S tates 

I 

v, Stuar t Cohen and Sheldon Davi s, 72 Cr. 778. On June 8, 














1973 JEFFREY II. SMILOV/ v.as ca Lire! to testify as a witness 
in said case and was duly placed under affirmation. 


3. On June C, 1973, after Smilow had asserted ' 
his privilege against self-incrimination the Court conferred 
immunity upon him pursuant to Title 18, United States Code, 
Sections 6002 e_t sen . Thereafter, the said JEFFFJSY H. 

SMILOW did wilfully and without just cause refuse to obey 

the Court's lawful order to answer the questions put to him j 

I 

by counsel for the Government. The Court thereupon adjudged 
Smilow in civil contempt of Court pursuant to Title 28, 
United States Code, Section 1826 and ordered that he be 
imprisoned until he should purge himself of his contempt j 
by answering the questions as ordered by the Court or 
until the conclusion of said trial. The Court also 
explicitly advised Smilow at that time that, should he j 
persist in his wil r ul refusal to obey the Court's lawful 
order, he would be subject to punishment for criminal 
contempt. ... 

I 

4. C.. June 26, 1973 the United States Court 


of Appeals for the Second Circuit affirmed the judgment of 

j, civil contempt. On June 27, 1973, JEFFREY H. SMILOW was 

again placed under affirmation in the trial of United States 

: v. Stuar- Cohn and Sheldon Davis, 72 Cr. 778 and thereupon 
j- 

| repeated his refusal to answer the questions previously 





put to him. The Government thereupon stated that it was 
unable to proceed with the prosecution of the charges 
|j at bar, and the trial was thereupon terminated. 

li • 

5 . l attach herewith and incorporate as a part 

u 1 

j; of chis affidavit the transcripts of proceedings or 

* 

|j Jure C, 1973 (Exhibit A) and of June 27, 1973 (Exhibit C). 

! 

6 . No prior application has been made for 
this relief. 

WHEREFORE, it is respectfully requested that 


the order to show cause be issued. 


i. 


HEKRY ' PUTEEL, III . 

Assistant United States Attorney j 


Sworn to before me this 

?/// 

C?6 day of June, 1973 


• * GI.OBTA CAT-AR^tSF. Y 0fk 
. Notary 

Onaliiii J i" K \Wi 

Comiu<s.on * 
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EXHIBIT "A" TO ORDER TO SHOW CAUSE 


21 




9 

10 

11 

12 

13 

14 

15 

16 
17 
13 


2 ! 

25 

2 

3 

4 

5 
G 
7 


8 l| 

I 


JEFFREY S M I L 0 W, called as a witness by 

the Government, being affirmed, testified as follows: 

HR. RODEF.T I.'JiCliTO.I: Your Honor, at this tire 
I respect ullv the Court to direct the United Et; - •> 

A' torn.y net to csll Hr. Sri low as 'witness and ask the 

Government whether or not ur.dcr Section 3504A-1, they have 
any illegal wiretaps or any wiretaps or any electronic 
surveillance wherein the voice of Ur. Srilow has been recorde 
and/or overheard. 

MR. JAFFS: Your Honor, the Government, has read 
into the record the telegram with regard to th. oisctror.ic 
suivoilla.uco. have also furnished to counsel copier, of 

lO'.’j wuich c.c:._ain the name Jeff. The Covernront dees 
net lave kno . ledge cf whether that is Jeffrey 3* ilow or sore 
ether Jeff but el.ooe logs have been furnished to -Ir. Sri lew'sj 
counsel. 

TiJ.' COURT:* Tes. 

MR. JAFFE: With regard to a statement that other 
than those.logs furnished, there are no electronic surveillai 
of this individual. 

We have an affidavit which is going to be filed 
with the Court as scon as v/e got it from the Department of 









t* 




Justice and we are told that the affidavit will state that 
other than the overheatings of the nare Jeff, there are no 
electronic surveillances of this witness Jeffrey Snilow and 
that includes the affidavit Court Exhibit 3 with regard 


to the CIA. 

THE COURT: Yes. 

' » 

MR. LEIGHTON: Your lioncr, r.r.y 1 state that the 

C'OYornrcnt did hand to re today a copy of logs which I pre- 
cu .00 is the sun and substance of the wiretaps concerning a 
Jeff and the possibility of a Mr. Snilow. 

THE COURT: I so understand. 

!!?.. LEI C.'.TOM: We have not had the opportunity to 
listen to these tapvs or to see a transcript if such tran- 
..crirt v s ever o- pile 1 . I understand no such transcript 

was every coroilccl. 

MR. Jr.T'M: Our infornuticn, your Honor, is that, 
and this is fror, t..-stir.ony that your Honor heard,-there arc 
no tapes, thora are no transcripts, there arc only these 
logs. 

MR. LEIGHTON: Your Honor, v:e still have not had 
an opportunity to listen to these tapes. Tue logs are a 
no rc s urairary. 

THE COURT: lie just said they don't exist any 


nor e. 


i 


i 

m 


i 









1 .) 


The 






<£> 


HR. LEICHTOM: 


tapes do not exist. 


MR. JAFFE: That's correct. 


MR. LEIGHTON: Ycur KOnor, on this basis alone 


I would ask your Honor to direct the Government to refrain 


;- TO calling Mr. Stuilcw as a witness, 


- -- r'\ .t v -• I'ct'se-a these la. s. Let 

j. » »>. . . < • -*■ • • • * * • 


j th_: , please. 


MR. JAFFE: I will hand up to the Court—nark this 


Court Exhibit 4, if the Court please? 


(Court Exhibit 4 narked in evidence.) 


THE COURT: Just on that one page that you have 


marked Exhibit 4? 


MR. JAF 


?hc second page. It is a carrying 


page, your Hone 


THE COJRT: Just these two pages? 


MR. JAIME: That's correct, your Honor, 


MR. LEIGHTON: Your Ilcr.or, r.ny I further call to 


the Courc's attention, I an sure that the court is aware of 


Section 251c. of Title 13, subdivision 8A, where it clearly 


states that recordings, tapes, shall not be destroyed and 


they should be kept available for a period of ten years. 


I think this argument was raised at an earlier 


point with one of the othc-r witnesses. 


Your Honor, that is the warehousing 


f J 


18 


MR. JAFFE: 










19 

20 

21 

22 

23 

21 

25 

2 

3 

4 

5 
S 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 
17 


issue that vas raised before the Court and that particular 

section is directed to Court Ordered wiretaps. 

It is not appropriate for national security wire¬ 
taps. The Government has raised tl . issue with the Court 
and that issue is raised by Seigel-on appeal. 

THE COURT: Denied. 

MR. LEIGHTON: Your Honor, I would also ask your | 

Honor for a similar order on the basis that the Government 
has further electronic surveillance of this defononnt vith 
Sheldon Seigel. 

THE COURT: I don't understand you Mr. Leighton. 

MR. LEIGHTON: The Government has stated that there 
is no other electronic surveillance of this witness. 

THE COURT: Right. 

MR. LEIGHTON: It'*'come to my attention that 
the Government is in possession of further and other sur¬ 
veillance of this witness, Mr. Snilow; that is, namely 
taped conversations. 


THE COURT: Electronic? 

MR. LEIGHTON: Taped conversations. 

THE COURT: All right, 

MR. LEIGHTON: With Mr. Seigel? 

MR. JAFFE: We have consentual conversations 


i 

/ 


betv?ee 


h 


is 


Mr. Smilow and Mr. Seigel. 


Those we do have, your Honor, 







nan 


■*i 


anr l those were taken by Mr. Seigel wearing a wire recorder 
on his body; lie having consented to encage in conversations 
with Mr. Sri.low at that time. I am informed that transcriptsj 
of those conversations have been turned over to Mr. Leighton.j 
•«a. LLlG-.roii: ’/our Honor; I haven't had an oppor- 


::nitv 


tc read t!' ■ no c'nv. r -ecion. 


The basis for -*v evv- 


. ■ .v,-,*. rr ;. » •'<->iv the decision, v;c* have a decision: 

where there is an alleged Government informer who is par¬ 
taking in defense strategy, sort of an eneny in the defense 
camp and the Government, using this informant, obtained 
information which I feel is going to be the basis of certain 
questions placed to Mr. Smilow in this proceeding. 

Therefore, it is tainted and illegal. 

THE COURT : I think I have ruled on that substan¬ 
tially already, have I not? 

jr.rfr. Your Honor, those taped conv^.-ations 

are conversations that were taped before a complaint was 
filed in this case. 

MR. LEIGHTOM: Judge, I was never a part of any 
proceeding which tool; place previously or prior to last 
week. Mr.’ S mi low wa| never called to any of the other pro¬ 


ceedings . 


THE COURT: But his point is the well-known one 


that whore one party to a conversation consents and records. 










that is not an illegal act; and there doesn't seen to be 
much question about that principle at all. 

MR. LEIGHTON: Ky argument your Honor, is that 

Mr. Scigel was a Government informant, a Government agent 

* » 

at that time. 

THE COURT: Sure. I don't think you ’.’ill 

any disagreement about that. 

MR. JAFFE: Absolutely not, Judge. 

THE COURT: They are the people who wired him 

presumably, although has shown himself to be pretty good 

at the thing himself. 

* 

MR. LEIGHTON: It is a similar situation as in the 

Rosner matter which was tried before your .Honor, and that 

/ 

question was r:ised. 

Mr. Snilow is a defendant presently in the State 
Court under charges which are mentioned in this indictment. 


Mr. S mi low concurred \%»ith defendants in this case 


and Mj 


Seigel as a Government agent and informant conferred while 
he was a Government agent, obtaining information which he 
should not have obtained. 

MR. JAFFE: Your Honor, I think he totally misses 
the point. The point is that Seigel was a Government infor- 

t 

nant who, prior to the filing of any indictments either in 
the State Court or in this Court concerning these bombings. 


engaged in conversations as a Government informant and made 


4 













_ 



d> 1 

| 

•1 

20 i 

i 

I * 

certain wire recordings of the voices; and there is absolute!^ — 

21 

B 

no law that says the Government is not entitled to use a 

a 

22 | 

consenting informant tc tie that. V 

1 

23 j 

TlIS CQUr.T: Yes, your application is denied. Tnat | 

\ 

21 

i« } the lev; >:cvo:: 1 -- cion, :ir. Leighton. 

1 

2.3 

14R. LEICLTOri: There is one further application, B 

2 

your Honor, to direct a similar order and that is that this 

1 

3 

defendant has already once been held in jeopardy on the 

| 

4 

same issue although it was before a grand jury and not a 

1 

5 

court proceeding. 

1 

1 

6 

He has already been held in contempt, he has 

| 

7 

already been punished, and that case was eventually dismiss?.; 


8 

although this defendant did spend serve two weeks incarcerate- 

* ■ 

9 

THE COURT: That has nothing to do with this par¬ 

1 

- 10 

ticular law suit. 

■ 

11 

Denied. 

1 

12 

Di: •: :ct uxjv-ir.;.v i o:i 

| 

13 

EY MR. JJvFFE: ' / 

• 1 


14 

Q Mr. Snilow, would you tell us your age, sir? 

1 

15 

> 

► j 

CO 

* 

t 

1 

16 

Q I don't hear you. 

m 

17 

A 18. 

I 

t 

1 


<■ •_ ■ ? 









© 


18 


THE 

COURT: 

He 

19 


HR. 

JAFFH: 

».» -» 
i i .. 

20 

Judge? 




21 


THE 

COURT: 

Ye 

22 

« 


ME. 

SLOTh'ICK: 

nn 

in order 

tu.c 

ipeuite 

mat 


' 7 

II 

8 |i 

| 

9 

10 

.1 

11 ! 

12 

13 

! 

14 

15 

16 


He said 13. 

May I hava 


a moment to get a file. 


based uocn th- f: r. T -hir’: the r,are urocedure wiJl toe- 
f’r. Smilowb testimony if any and for the purpose of the | 

recording by reference everything I have said before with 

regard to the other witnesses. 

THE COURT: Yes. The sane ruling. . 

BY MR. JAFFE: 

Q Hr. Si.iilow, directing your attention to January 
26, 1972, did you on that day during the morning, see 

Sheldon Davis or Stuart Cohen? 

A I refuse to answer on the ground that to require 
me to respond to the question would violate ry Constitution.-! 
right of freedom of worship as a committed and observant 
Jew under the First Amendment to the United States Consti- 
tution and that to compel me to answer said question would 
violate my right of freedom of worship as a committed anc. 
observant Jew in that under traditional Jewish Law T didn't 
testify in any case where I am to receive an advantage or 
benefit because of my testimony against individuals. 


17 






* 



a 

I 

18 II 

;l 

I refuse to answer the question cn the ground that . 

;} 

]\ 

19 •; 

i 

1 presently aw charge! with committing on January 26, IS72 a. 

1 

1 

on 

tbJU* 9:23 a.n., at 1C 3 '.VT.t 57U. Street, ::e.- York, a crir.a 

1 

i 

21 j 

of arson. 


* 

I refuse to answer on the ground that to require 

1 

ft* 

j! 

rc to respond to the question would' violate r.y right to 

4 i 

I 


_ . • . . rr... _•• .r '.he hirst h :.t . 


: r > 

of t:»o United .vt. res constitution. 

1 

2 

I respectfully refuse to testify against myself. 

I 

1 

3 

I further refuse to testify on the basis that the Government 

|| 

4 

obtained information illegally by allowing a co-defendant 

1 

5 

to act as an informant and to participate in taped conver- 


6 

satiens with re. 

1 

! 7 

j j further respectfully refuse to answer on the 


8 

basis that I have already been put in jeopardy for the sane 

1 

’ 

proceeding and I have been already punished although that 

| 

10 

proceeding was diet'dssoci. 


11 

j . 

MP.. JAPI-r.: With recard to the witness' refusal to 

! 

1 

12 

answer on the basis that he refuses to testify against 

| 

13 

himself, the Government at this tine makes application to ■ 


14 

grant immunity to the witness. We hand up to the Court the 

1 

15 

original application and copies.of the original letters and 

I 

13 

we hand a copy of the innunity application to his attorney. 

m 

17 

Ml. SLOTJICIC: May defense counsel have a copy of 

% 

1 

1 

1 


/ 


■ i 


§ 


4 








— 


21 i| 


21 ii 


that, your Honor. 


J1R. JAFFE: I will, hand a copy to defense counsel 
so they both nay taka a lock at that, your Honor. 

HR. SLOT.TICK: Thank you, Hr. Jaffe. 

THE COURT: There is a blank in the date of filing 


in the order. 


MR. J: 


. v'", orieiraMv ^rlod cn t v a 


vour Honor 


THE COURT: On nay 31st? 

MR. JAFFE: That's correct. 

THE COURT: Mr. Snilcw, I have just signed an 
order that confers upon you iirnunity against the use of 
anything that you arc required to testify to in this ccurtroc 

Do you understand that? 

THE HITNU3S: I understand. 

THE COURT: DO you want a reasonable tire to talk 
to your lawyer about the significance of the orcer I have 

just signed? 

A No. 

THE COURT: The witness says no. Go ahead. 

MR. SLOTH I Cl*.: Your Honor, for the record, l.y 
silence should not be, an indication of approval other than 
just I ar.i constrained to act under your Honor's prioi 


17 


ruling. 











18 

IS 

20 

21 

22 

23 

21 


25 

2 

3 


4 

5 


6 I 

7 

8 
S 

10 

i. i 


12 

13 

14 

15 

16 


THE COURT: I understand, yes. You have a con¬ 
tinuing objection to these entire proceedings, both of 
ycu? 


MR. JAFFE: Your Honor, with regard to the other 
basis raised by the witness with regard to his religious 
objection, the religious objection is alr.ost in haec verba 
the rtae'ant he .Tide before the grand jtvr*, ’ V • •; • 
subsequently r.ade before Judge Weinfold and determined to 
be insufficient, affirmed by the Second Circuit in the First 
Snilow case by Judge Feinberg; and we would ask the Court 
to instruct the witness with regard to his religious bases 
that in fact he has no religious basis on which he nay declir 
to answer questions under the First Amendment. 

THE COURT: Yes. You understand that so far as 
your assertion of a privilege, whether it be constitutionally 
based or religiously based, I do not find that that is an 
appropriate reason for refusing to answer proper questions, 


n 


l 


and I should direct you to answer such questions as I 
deem, proper. 


MR. JAFFE: With regard to the refushi to answer ■ 
based upon his indictment or his plea to arson in the 
i.'ew York State Court, we would ask that this exhibit be 
marked Exhibit 5, Court Exhibit 5 for the Court to take 


T 










judicial notice of the fact 
27, 19 72 entered r. ploa of 
arson he was charged with, 
based on any type of Fifth 
immunity that the Court has 
(Court Exhibit 5 


that the witness has on November 
guilty to an E Fclonyf^r the 
and that his refusal to testily 
?r rt n''~.ent ground is covered by the 
just conferred upon him. 
narked.) 


THE C0J1T: I think the record should indicate 
^4. t r-.-..’ viff-cs a statement that 

has been pursuant to the authority set forth in Title 13 

U. S. Code, Section 6003. 

MR. JAFFE: WIth regard to his other basis for 


refusing to testify— 

THE COURT: Just a moment. 6002 is the order 


thatl made. In any event you understand that now immunity 
has been conferred upon you, do you not? 

A Yes. 

MR. JAFFE: With regard to his other basis, your 
Honor, the witness refuses to answer based on two assertion.,, 
cne that he has been placed in double jeopardy in that he v.m.» 
on a previous occasion held in contempt for refusing to 
testify. We ask the Court to instrut him that that is an , 
insufficient basis for refusing to now testify before a 
hearing held in front of the Court. 


I 









16 

THE COURT: I so instruct the witness. 

17 

MR. JAFFE: With regard to his refusal to answer 

13 

based on the discovery of this witness by the existence of 

19 I 

taoes which led to the discovery of the witness Sheldon j 

20 I 

Seigel, we would ask the Court to instruct him that that too 

21 

is no basis on which he may refuse to testify. 

22 

i 

THE COURT: Yes, the witness is so instructec. 

V 

1 

HV MR. JAFFE: 

21 ! 

„ - ' 

c-: „■>; < •; r r, v'V"* attention to /■■*» 

q .! r. i ~ 1 * -. 

2-j 1 

it 

1072, did you O." that data :wet with Khcldc:. Davis, and vithj 

2 i 

Murray Elbogen, Jcrore Cellerkrnut, and Richard Kuss? 

3 

THE COURT: You need not read the entire thinq. 

4 

Mr. Snilow. You may say "same declination" if that is what 

5 

you want to do. 

6 

A Sere declination? 

7 

MR. FUTZEL: I didn't hear the answer. 

8 

* r» - * t ^ iv r*T * lie ticiid ’* f>c , .r r c declination • 

9 

MR. JAFFE: Would the Court direct the witness 

10 

to answer that queshion. 

11 

THE COURT: I order you to answer that question. 

12 

THE FI TUFFS: Same declination. 

13 

q Mr. Snilow, who did you prior to January 26, 1972 

14 

have any conversations with Stuart Cohen or Sheldon Davis 

15 

concerning your agreement with then to take an attache 










case to the premises of Columbia Artists Management, Inc. 

to there ignite a fuse contained in that attache case and 

# 

in fact on the 26th? 

THE COURT: Mr. Jaffe, don't tell a story. Just 

read a lawyer-like question, please. 

MR. JAFFE: Let me withdraw the question. 

Q Prior to January 26, 1972, did you have a conver 
sation or conversations v.’ith Sheldon Davis and vn.th Stuart 
Cohen concerning your involvement in going to Columbia 
Artists Management? 


A Same Declination. 

THE COURT: I order you to answer, sir. 

i 

THE WITNESS: Same declination. 

Q As a result of that conversation, or any conversa 
tions, did you on the 26th of January 1972 go with certain 
individual j in a car from Brooklyn to Manhattan? 

A Sene declination. 

THE COURT: I order you to answer. 


THE WITNESS: Same. 

Q Did you on the 26t K of January 1972 go with an 

I 

individual to t.e premises of Columbia Artists Management? 


Sa;..j declination. 

THE COURT: I order you to answer. 

i 


A 












15 

€ 

THE WITNESS: Same declination. 

i B 

i 

I 

16 

TEE COURT: I think that is enough, Mr. Jaffe. Why 

S 

17 

don't you ask him one question to the effect as to whether 

i 

18 

or not he intends to decline on those grounds? 

• 

ID 

MR. J?,rFE: Judge, nay I have an identification of 1 

$ 

■ 

20 

something first? 

i 

21 

THE COURT: An identification of something? Yes, 

j 

22 

of course. '.Jhat is it? 

■ 

r* - ! 1 

i 

■ 

MR. JAFFE: I v/ould like to just show the witness m 

i 

24 

1 

Court Exhibit 5 cr.d a.:k if these •••«-■ rc the statements that ■ 

| 

25 

made. 

_ 

2 

MR. ZVJEICOH: Objection, your Honor. 


3 

MR. SLOTNICK: I v/ould like to look at then before 

i 

4 

the witness is shown. 

■ 

5 

THE COURT: Let them look at it. 

1 

G 

Q Mr. Smilow I show you Court Exhibit 5 for identi¬ 

1 

7 

fication. Take a look at Court Exhibit 5. . 

■ 

ak 

8 

Mr. Smile.:, have you read Court Exhibit 5? 


9 

A Yes. 

| 

10 

Q Having read Court Exhibit 5, is that an accurate 

m 

11 

transcript of the statements the.t veu made before the Honors* 

>leB 

12 

Harry' 13. Frank on Rove:.her 27, 1972? 

1 

13 

MR. SLOTHICK: I object, your Honor. It is not 

1 

1 


T 






binding on my client. It is beyond January 26, 1972; the 
sp cific date in the indictment, and it is not in furtherance 
of anything that I knew of having to do with this Court, 
plus the fact that— 

THE COURT: If the jury were in the box, there is 
no question it would be a total improper question, Mr. 

Jaffe. 

MR. JAFFE: I understand. 

THE COURT: l.'hy should I take it now. 

MR. JAFFE: Your HOnor, what we, are trying to do 
is have the witness identify statements he has made before 


and ask bin whether the statements are truthful and then 
ask him whether the statements are truthful and then ask 
him the sat’ question— 

THE COURT: Sustained. 

BY MR. JAFFE: - 

Q Directing your attention to the month of June 1972 
Mr. C: ilov;, did you have any conversations with Sheldon 
Scigel? 

i 

A Same declination. 

MR. SLOTNICK: Objection, your Honor. 

MR. ZWZIDOH: Objection. 

MR. SLOTMICX: Again, I think the record will indi| 








1 


13 i c' tc this is part of an objection I made as to other witnesses 

fi • . J ! 

14 j! and is a continuing objection as to this witness. 

15 ji THE COURT: What. did you say? 

li • 

16 |l the WITNESS: Sane declination. 

17 p THE COURT: I order you to ansvjer. 

13 THE WIT HESS: Sane. 

I I 

10 q Mr Sr-ilow is ityour intention that to any other 

. I 

E0 r-ucstions that I put to you that you will oivo the saoa 

! 

:» I 

21 declination and refuse to answer? 

22 MR. SLO.CHICK: I object to that your Honor as not 

1 j j 

j< being part of the proceedings. 

j • ! 

c'" ; T: Overruled. 


Q Sir? 


THE COURT: Answer it? 


THE COURT: You decline to answer whether you will 


continue to answer? 


richt. 


THE WITNESS: I will answer the same way. 

THE CCURT: You v/ill answer the sane way. All 


MR. J*77E: At this tine, your Honor, the Govern¬ 


ment would ask the Court under Title 2*2, Section 1826A to 








\ 




find that this v; it ness is in contempt of Court and the 
Government's application is that the Cou-t order he be 
remanded to tlcustody of the attorney general for the dura¬ 
tion of this proceeding until such time as he gives testimony 
before this Court. 

THE COURT: Mr. Snilow, I want to explain something 


to you. 


I am about to hold you in civil contempt. ihat 


means that I an going to order that you be placed in the 
custody of the Attorney General for tha duration of the 
trial unless in the interim, in the meanwhile you indicate 
your . .willingness to answer the questior you have declir.cc 

to answer today. 

Do you undcstand? 

THE WIT” :sr: T understand. , 

THE COU"'?: That is civil contempt, and the p'.rpcsg 

of civil contempt is to induce you to break your silence. 

There is another kind of contempt which is called 
criminal contempt, which has as its purpose punishment 
for the crime of contempt. The two are not exclusive. Do 
you understand what I have just told you? 

THE WITNESS: Yes. ' 


V. 


1 . 










(i? 

) i 

8 i 

Tlin COURT: All right, I!r. Smilo r. The Court 

1 

9 

finds you in civil content and it i3 the order of the Cour.: 

1 

10 ! 

i 

| 

that you be committed to the custody of the ' ttomey General | 

• 

ii ! 

i 

| 

for the duration of the trial or until such time as you 

1 

12 ! 

i 

answer the ques-iens which you have declined to answer todayj. 

1 

,3 i 

1 

Yes, Mr. Leichton? 

» 

• 

14 

MR. LEIGHTOU: Your Honor, would you hear me on 

1 

15 

the question of bail? 

1 

16 

THE COURT: Yes. 

| 

17 

MR. LEIGHTOU: This defendant is 3 3 years of 

s 

1C 

age, he is currently ccnpl etir.g bar; first /-cr 3 l Ci ^y 

1 

19 

Colic'"e, and he too, like the previous witness, is going 
' 

1 

20 

through his final exarir.ati n period at this time. 


21 

I believe he has three or two exams to complete 

1 

22 

1 

before completing his first year at City College. 

1 

23 

TEE Cv' I: I will see to it that he gets a chance 


21 

. 

tc co' ale to a. ’' . y ir a V V" ns . 

I 

25 

M”. I.' . C i*f O*:: T third-: tecs defendant hasethar 

1 

1 

2 

1 

grounds of non-frivolous nature as opposed to the previous 

1 

3 

witness. 

1 

4 

This witness has raised the^question of double 

9 1 

5 

jeopardy which your Honor has already ruled upon. We have 

l 

l 

l 









b 

also the question of the destroyed wiretaps which your Honor 

7 

has already ruled noon; end this witness has an additional 

8 

argument of a violation of due process in that Mr. Ceigel, 

9 

1 . 

although a Government Agent and althounh he, Mr. Seigel, 

10 

consented, did take down the conversations of this witness 

11 

who has a case pending in the State Courts covering facts 

12 

; which are in this indictment. 

13 

I think this is a non-frivolous ground, i think it 

11 

is a good ground for appellate review, and I would ask your 

15 

Honor to consider setting bail in Mr. Pmilow's case. 

16 

May I further add that Mr. Sri-low is presently out 

17 

i 

I 

on a $3500 bail on the case pending in the State court. I 

13 ! 

I 

wouW a3k y°* r i:o ' or to sot a bail in this case or release the 

19 ! 

1 

i 

feivinnt on his own roco misance. 

20 | 

THE COURT: I vn not going to do that and the 

21 

• reason 1 arn not going to do that i. that unlike the usual 

22 

i 

appeal section in which the bail laws indicate that bail 

23 ' 

■ 1 
i| 

is to be granted unless certain conditions exist, the civil 

o« 

• r 

i 

contempt statute -•■t- • >: -.-itr the -r-,cuitc. tr- 

25 | 

i 

i 

j 

opposite way, and is cast in language 'pic’i .-e r : <J 

r 1 y 


r 
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3 

4 
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7 

8 
9 

10 
11 
12 

13 

14 

15 

16 ] 

17 

18 

19 

20 
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22 

23 
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says something like "the defendant shall not bo admitted 
to bail unless, u and I draw from that the conclusion that 
that law is to be construed as I have just suggested. 

I reluctantly must tell you that I do not, cannot 
say that I recard any of the grounds the witness has 
invoked hero as substantial, and I shall not admit him to 
bail. , 

MR. IGlITOU: lour Honor will direct the marshal 
to make an cf.'ort to see that this witness does take his 
examinations? 

i 

Ink T J'VT: I order the marshal to see to it that 
this witness, well as the previous one who has been com¬ 
mitted, will have an opportunity to take his examinations. 

I want that communicated to the marshal as I did in the 
other situation. These young men will have a chance to take 
their examinations, and that is an order. 

MR. LHICliTOM: Your Honor, one further— 

THE kOURT: With respect to the kosher food thing, 

t 

that has already been revised and I an going to have to ask 
the United States Attorney to convoy ny view that if it is 
in any way psosiblc, that these people who are committed 
should have their dietary requirements respected. 

MR. : t Ca: Your Honor, there is a case in so-: 

circuit court called Rarrett against something. I remember 


A 








© 


reading it when I. had the problem before Judge Weinstein in 

the Eastern District. 

Judge Weinstein signed an order ordering the warderj 

of the West Street Penetentiary to provide kosher food for 
the_in that case it vas a defendant—and I believe he based 

his order upon the Barrett case. 

FR. PUT71-L: We will do all we can/ your Honor. 

I don't knew of the case but I really represent to the Court 

t 

that we will exercise our best efforts. 

THE COURT: Bettor than that you suggest to the 

United States marshal that if he fines it difrreuit, I .■ a'/ 

just very veil sign an order. 

11E. PUTZ2L: It won't be the marshal. 

*i*liE COURT: ^ I mean the warden of that facility/ th< 

I may very well sign an order of the Court such as Judge 

'Weinstein has previously signed. 

In other words, I want something more than lip 

service when I say that I want these young men to be able to 

observe their religion and its tenents. 

MR. PUTZEL: I understand, your Honor, and we will 

follow the spirit as well as the letter. 

TIIE COURT: I think what I '.’ant you to convey is 

that I renn business. ; 

MR. PUTZEL: I shall convey that, your Honor. 


t 












<g) 1 

^ l| 

2 

THE COURT: All right. ; 

1 

3 

MR. LEIG'.ITOU: Thank you very much. 

1 

4 

THU COURT: Gontlen-cn, I think we will rocoss 

1 

5 

new until 2 o'clock. 

■ 

6 

i! 

MR. PUT7.EL: Your HOnor, T v:as just thinking, we 

1 

7 !i 

ii 

aro going uo recall Mr. Soigel. I have talked to Mr. 

1 

" i 

i 

Drrshowitr *.:ite r.'"cronc; to what Mr. Soiqol is going to nay. 

m 

m 

q 

y 1 

I 

cr.d I do r.: ; t.rr.k it is necessary to keep the jury here. 

I 

» 

l'ehaps we ,kouid excuse the jury now. 

• 

l 

n 

Ti-M 1 '• ?.T: V7e have had Mr. Hues, Mr. Sirilow, Mr. 


12 

Soigel, u:i '. id ' fourth fellow is — 

l 

13 

M R. Mr. slboqcn is not heie and we v/Ij. 1 ne 


14 

* 



bO — 

■ 

16 

THE COURT: All right then we shall sit. You 

I 

1 

16 

1 

nay step down, sir. 

l 

17 

(Witness excused.) 

| 

IS 

The COURT: We shall sit until we uispose of the 

■ 

13 

Soigel thing and then we will let everybody go for the day. 

■ 

20 

MR. PUTZI'L: All right, fine. 

( 

21 

The Government calls Sheldon Scigel. 

1 

1 

l 

l 


iv 
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EXHIBIT "B" TO ORDER TO SHOW CAUSE 




JEFFREY 5 M I L O W, Cii)led cic s V7itKG5^ in 
behalf of the* government, was duly affirmed, 

anc 3 Vos l if led as follows: 

i,-i.— t 1 cq \? t '~' : x v:i .11 hear you, Mr. Leighton. 

• i EIGHTO'J: If it p3 coco t;io Court, I am 
Kobo re Lois! Aon, IS Park Rev.;, Wei: York. Before this witness 

;r .'ifeheti' question, your Por.or, I would a:!: f.v?. Court 

,.-j- - o,it "rev. cal lino Jorirry Sr..--<v: 
or. V ; b.-ir lhat hi:; identity is trvoted 
. . : iuoa of the il'.ov-liticc jurroJsvdir.-j t.-.r 
•. v ii was derided by c’<- o.‘ • 


t . ;• 


.“V r 'V 


scutum* t isttricv cocr.t rr.r-oi-.rr.Mi. o.s. tn.n11. 

lOLfV VOi-<K. t:.V. CO 7 •' w 


£y.lf l-<3 itJEi 
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1 

. 

f- uO 

ipcbr 20 Srailow- 

• 




2 

/vppoals of this circuit. 




3 

I believe yesterday in the decision it said that 




4 

the know led ye of Mr. Seigcl's -..’hereabouts was tainted be¬ 




5 

cause it was based on illegal wiretaps and illegal search 




6 

of a vehicle that he possessed. It is our claim that under 




7 

1 

• the V.’ony Son rule — 




8 

THE COURT: Weren't you aware of that rule 




9 

before the appeal; hadn't you heard of it? 




10 

• 

MR. LCIGHTOM: I had, your Honor. 




11 

IV 

THE COURT: You made no application before for 

! 

1 % 

1 

i n am ri‘ no 

1 

! 



13 

MR. LEICHTOM: I thought that in asking for the 




*14 

wiretaps, or a transcript of these wiretaps was tantamount 




15 

to my asking for a hearing and I thought the Court in the 

! 




16 

interests of justice would direct a hearing be held in order 




17 

to see whether or not taint v;ac involved. 




13 

THE COURT: I am just going to let that pass 




19 

without responding to it. 




20 

MR. PUTZEL: I would like to ask Mr. Leighton 




21 | 

1 

22 ! 

•ohat his claim is, because it seems to.me what he is statin" 

h.-re, your Honor, is that ho jp moving to suppress his 




* i 

c: ion;':. i.c-: Linony •. •va.u-.-.s oei ;;yi, v Loiu the Court of 




24 | 

i 

.Yppoals hs found would, give fa.i nod testimony, war. the 

* i 




! 

• Aj I 

1 

person v*..> .*ov.-c..' vd - i. .. * •• ere. 








mcbr 21 


Smilcv/- 


<k 

0 /% I • 

/ J V * - 

Is that the gist of what you are saying? 

MR. LEIGIiTOIJ: That is right, Smilow's dis¬ 
closure. ..... 

MR. PUTZEL: So you arc conceding that Seigel 

was the source of our knowledge of Snilow; i^ that right? 

MR. LEICIITOU: I am not conceding it, but that 

is a statement in the government's brief, that Mr. Scigel 
is the person from whom they learned of Mr. Smilov/'s './here¬ 
abouts. 

MR. PUTZEL: Me so state that. 

THE COURT: New that that has been stated, v/hr.t 

more uo you vzcint to prove? 

MRi LEJ.GHVOU: My statement is that the 

\ 

questions propounded to Mr. Snilow and Mr. Smilow's knowledge 
of participation or alleged participation v/cre learned 
through !!r. Seigel and since Hr. Seigel was discovered 
through illegal means, Mr. Snilow discovered through 
Mr. Seigel, Mr. Smilow's -- therefore his testimony would 
be tainted under the Wong Son rule. 










1 

2 

3 

4 

5 
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7 

8 
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If) 

11 

II 


13 

14 
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1C !| 
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17 

is |i 

li 

19 I 

J 
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mcbr 22 Smilow- 

and I am not going to discuss that here, but certainly 
there is a gross attenuation as to the fact that Smilov; 
was discovered through Seigel. Smilov; certainly has 
no standing to assert the taint claims that Seigel had 
and I believe that the Court of Appeals ruled squarely on 
that subject. 

THE COURT: I have the opinion here. Point it 

out to me. 

The government's concession eliminates the 
necessity for a factual hearing; is that right? He admits 

O'- inrtopX ipri r: t- P *-hat- lp'.i* c i r>««4- •» c: ffCT' 


Seigel 


MR. LEIGHTOU: That is the government’s con¬ 


tention. I don’t concede that that is the truth. 

I have a second application also, your Honor. 

THE COURT: What is it? 

MR. LEIGIiTOU: The second application is that 

the government has conceded that there have been illegal 
wiretapscn the JDL office wherein the name Jeff has been 
heard plus many other 'wiretaps wherein no concession her 
been heard that the voice cf Jcfircy Smilov; was on these 


honor 


At ihi•' .re, your Honor, 1 would nr.!; year 
. bearir. lo c. e whether or not there war. any 
















1 


mcbr 23 


Smilow- 


13 l! 


(B) 


r»r <.» 

CvJO 


illegal evidence obtained concerning the defendant Emilow. 
I v’ould ask your Honor for a hearing at this time to see 
whether or not there is any taint you'd have to decide. 


TflE COURT: Yes, 


MR. PUTZEL: 


• • * ♦ • 


Our view as to that, your 


Honor, is that I believe Mr. Leighton-is making absolutely 
inconsistent claims here and he has to choose which cnc he 
really wants to assert here. 

THE COURT: Let me ask you this before we get 
into any further questioning of this man. Why isn't the 

- - • • *• . . • • -•- .• - . .u : r ; « c M ... - j w ; 

XUCUXU Ui i 1JL D xuhL vjucouiwn«t»»'j w *.•.» ^ — - •- 

that he could be prosecuted fer criminal contempt if he 
persisted, why is that’record not sufficient for you to 
proceed in criminal contempt and let him raise those 
questions before any Judge who is involved in the trial 

i 

of the criminal contempt. 

f 

MR. PUTZEL: In our vies; it is because the 

Court cf Appeals squarely held in this matter that Cmilcv; 
was aware of a.ll of these circunstances. and because he 

knew darn well that Seigel was the source cf his identity, 

♦ 

chose net to raise that motion and therefore waived that. 


It is c.n page 


-> i ,, - 


r. t.io c •’.aion. 


'HH COURT: Let mo see it, please. 


MR. o' Tl'last paragraph. 










(g) 


racbr 2-i smilow- 

(Pause.) 

TilE COURT: I have read that. 

Let re ask you, Hr. Smilov:, are you prepared to 
answer the questions which you refused to answer at the 
last session? 

THE WITNESS: IJo. 

HR. P'JTZEL: Hay we mark as an exhibit the 

transcript of June 2, 3.5 7j starting at page 17S? 

MR. ZNEIECN: Is this a transcript in this 

proceeding? 


X. don't think we need to 
mark it. You can direct my attention to it and counsel's 

attention to it. ( 1 

HR. riJTZEL: Directing the Court and counsel 

and the witness' attention to the transcript beginning at pa 
170, v;e would ask Hr. Smilov; to take a look at the 
transcript, to look at the questions that were asked him, 
and tell us whether it is his continued intention to 
refuse to answer those questions. 

MR. LEIGHTON: Prior to Mr. Smilow being 

requested to do that I would ask your Honc£ at this time 
‘ .. d r.set that a herring be held to.droido vhrthwr <:r no': 
tiia wiretco in cuestion on the JL'L office < id in fee % r.a'**> 


-1 


i r. lor 11 i Zion which led to the "whore •■.1-outs os 


« Mi.i .■ 


/ 















vV 


10 il 
II 


mcbr 25 


Smiiow- 


■ '27U 


and whether or not it is tairted. 


THE COURT: I decline to do so. I am not 
even going to ask him anything today other than' the fact 
that ho would persist in his refusals to answer. Beyond 
that I think the record is sufficient to proceed against 
him, as I warned him the last time, for criminal contempt, 
and the United States Attorney adviser, me that he is going' 
to do it based on the record the last tire at which you made 
no such request. 

Then if you want to take it up with the trial 
judge, whoever it may be, in his criminal contempt case, 

.... t i » * , ^ • 

^ uo utv 4.U. UUL Iujl JIUIV X L»jil2vV!. 

and I aavise you, sir, that your failure to answer questions 
which you are now looking at at the last session which you 
were called upon to testify constitutes criminal contempt of 
court ar.d that the punishment for criminal contomtn is vithoc 


18 limit. 


Is that clear? 


THE WITNESS: Yes 


: MR. LEIGHTON: Is your Honor going to allow 

the United States Government to ask of Mr. hCmilow question 


concerning this record? 


v:is COURT: 


, the record' iz clour 


MR, rUTZEL: I think the record is perfectly 


4*0 







rr.cbr 2 6 


Smi lev'¬ 


11 

! 

12 , 

I 

l 

13 : 
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clear and I think Mr. Smilow has answered that he persists 
in his contcnptuous refusal to answer questions and, 
accordingly, pursuant to Rule 42B of the federal rules 
of criminal procedure we will move this court through 
an order to show cause on papers to have Mr. Smilow 
cited for criminal contempt. 

I v.’cu.ld ask the Court to inquire of Mr. Smilow 
whether he was in court ^ust previous to this during the 
time when Mr. Hess was advised by the Court of the con¬ 
sequences of refusal to testify. 

THU COURT: Mere you here when 1 dealt with Mr 

Hups a f^w moments ago; were you in th- 
THE WITNESS: "cs. 


15 • 


THU 

COURT: 

\ You heard the entire — 

16 

! 

f 

! 

THU 

WITNESS 

: Yes. 

17 

! 

THU 

COURT: 

-- situation, all the questions 

15 

S' 

I 

and everything 

I said 

to Mr. Hups? 

iy 

!i 

i 

i 

THE 

WITNESS 

: Yes. 

0 

C 4 

! \ 

1 

1 

THU 

COURT: 

All right. 

21 

! • 

1 

1 

1 

MR. 

PUTZEE: 

Our application is that Mr. 

22 

! 

1 

! 

Snilow be arre 

s Led and 

that bail be fined in the amount 

23 

1 

1 

i 1 

of $50,000. 



21 

i 1 

THU 

COURT: 

I v:i 11 hoa: you. 


MR. LEIGHTON: Your Honor, on the question o: 


i - V 






(si) 


r.icbr 27 


Snilow- 




bail, you are fully familiar v;ith the background of this 
witness. lie has been before your Honor several tires. 

To touch the highlights, I believe he is 10 years old and 
he is a freshman at City College. He has been before 
this court several times. He has been before Judge 
V.'einfeld, I believe, in another proceeding several times. 
He appeared in court on each and every occasion. 

He lives at home with his parents. They 
reside in Kings County. His mother is here in court and 
has been hero each and everv occasion. 


This witness is presently cut — 

. T l,T? rorio 1 ?* no von knrw v.'hn isn't in rou^l: 

today? Iris Cones. 

i • * • 

Go ahead. 

... I 

MR. LEIGHTON: This witness is prt.cntly in¬ 

dicted in the state courtm charges arising out of charges 
in this indictment. He is presently out on bail at 

$3,500 in the State Court. That case, is still pending. 

% 

I believe that the defendants in this case 
have been released on $25,000 bail. I know the government 
has requested $50,000. Your Honor ha:: set $50,000 bail 
on the prior witness. I would respectfully urc.e upon 


your Honor to set .• mere: r: : .cne'Co 51. - bee S50,0:-0 


bail would be tantamount to no bail at ail f cm this 











(s' 


• c* 


r.cbr 2 


Smilow 


fcndoiit *- for this witness* He iill be 

THE COURT: He is about to be a defendant. 

HR. LEIGHTON: I:e will not be able to raise that 

bail. I ask your Honor to consider if the Court is going to 
impose a $50,000 bail that the Court consider a higher 
pcrsonal recognizance bond and allow a $3,000 or $2,000 case 
security to be placed with the signature of his mother 
and father as guarantors of this defendant's presence in 


court. 


12 j| 


qj'.rrb-w 


4- t» * 


TIH2 COURT: I am. going to fix $50,000 cash oj 

‘ If lhts Cuurc or decides bail 


is excessive — they are on the 3 7th floor and that is v:hal 
they are there for. Bail is fixed in the sum of $50,000. 

MR. LEIGHTON: Thank you, your Honor. 

THE COURT: You may step down, Mr. f.milow. 

(Witness excused.) 

MR. PUTZEE: It is intended to serve counsel 
fc:: Mr. Hues and Mr. Es.ilow -with formal papers this 
afternoon citing then for criminal contempt for their 
vnilful refusal to answer questions. „V. 7 e v.'ould ask this 
Court to fix a date by which chat notion should be rctu:u- 
a.)lu, t .order to* ' cause. 


THE COUr.T: Ho. I want to cxp 1 ain tc 


x m • 


j « 'link th. L. *.* 7 .■ • >\ t* • • cvc«" 1 c-u.ii vr. pt cast's c tp -*• 
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ORDER TO SHCW CAUSE AND EXHIBITS r r:.' L: 

S'*' flLF.t) ''X 
, * 

•i! UNITED S'lATES DISTRICT COURT « ., !•«; ^'V' )■ 

!' southern district cr ken ycrk ” 

•.x //A/,, r ■ . 

i - UNITED STATES OF AMERICA : 


|l RICHARD HUSS, 


( ORDER TO SUON CAUSE 

L • / 


Defendant. 


Sufficient enure appearing therefor, it is hereby 
ORDERED pursuant to Rule 42(b), federal Rules of 
Criminal Procedure that Richard Huss show cause before this 

i 

Court cn July 3, 1973 at 10:30 a.m. in Room 110 of the 
United States Courthouse, Foley Square, New York, New York, 
why he should not be adjudged in criminal contempt of Court 
for his v?ilful refusal to answer questions put to him at 

i 

the trial of United States v. Stuart Cp^t^ _and_Shei .eon Davis ., 
72 Cr. 77S, as more fully set forth in the accompanying 
affidavit. 

IT IS FURTHER ORDERED that service of this order 

i 

to show cause on Richard Kuss on or before 5:00 p.m., June 
28 , 1973 * be deemed good and sufficient sc^viv.e. 

IT IS FURTHER ORDERED that, for the reasons 

i 

stated by me in open Court, Richard Hues bo arrested by the 

t ‘ 

United States Marshal, and 


/ 


J 










0 



!! 


IT IS FURTHER ORDERED that, for the reasons stated 


by rr.e in open Court, bail shall be iixed in t ne oof 
$30,000 cash or surety bond, and the defendant shall oc 

remanded to the custody of the Attorney General or hlr, duly 
authorized representative if he is unable to post such 
hail. 


IT IS FURTHER ORDERED that the United States 

Attorney for the Southern District of New York or any 

i! 

Assistant United States Attorney be and they hereby are 

I 

appointed and directed to prosecute said Richard Huss on 

behalf of this Court. 

i 

Dated: New York, New York 
June ,1973 


SO ORDERED: 



ARNOLD EAU:*\N 


United States District Judge 


i 

i 




\ 


r 
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, i IT: V -» 


'I u:a?.:D states district court 

iiOLTIil-IRN DISTRICT OF FEU YORK 


UFITLD STATES CF AMERICA 


RICHARD I1USS, 


Defendant 


AFFIDAVIT 


STATE OF KEW YCRK 
COUNTY CF FEW YORK 


r > T ., PT t - n T ."M/ N 


and says: 


HEFTY I’UTEEL, III, being duly sworn, deposes 


1. I an an assistant United States Attorney in 


the office of Paul J. Curran, United States Attorney for the 

t 

Southern District of F~v York and, as such, was in change of 

♦ * i 

the prosecution of the case of U nited States v. Stjt n. t Con : n 
and Sheldon pnvls , 72 Cr. 773. I make this affidavit in 
support of the Government’s application for the issuance of 
an order directing Richard Huss to show cause why he should 
not be held in criminal contempt for wilfully refusing to 
obey the Court's lawful order to answer questions put to him 
during the criminal trial of United State s v. Stuort,Cohen 

and Sheldon Davis , 72 Cr. 778. 

2. On May 30, 1973, a jury was duly empaneled in 

this District to hear the criminal case of Unit c d _Stato_s v. 










Stuart Co'^o i . r.d Sheldon Davis , 72 Cr.*778. Cn June 0, 1973 
Rich-.rd Russ was called to testify as a witness ir --id cr. 

j! 

and was duly placed under affirmation. 


3, On .Tun • 3, 1973, a-ter Hurs had asserted his 
privilege against self-incrimination the Court conferred 
inirrun J r.y upon him pursuant to Title 18, United States Code, 
Sections GC02 qjg so a . Thereafter, the said Richard Muss 
lid wilfully ard withou*. just cause refuse to obey the 
Court's lav/ful order to answer the questions put to him 
by counsel for the Government. The Court thereupon adjudged 
Muss in civil contempt of Court pursuant to Title 28, 

United States Code, Section 1826 and ordered that he be 
imprisoned until he should purge himself of his contempt 
by cnsw.ring the questions as ordered by the Court or until 
the conclusion of said trial. The Court also explicitly 
advised Rues at that time that, should he persist in his 
wilful refusal to obey the Court’s lawful order, he would be 
subject to punishment for criminal contempt. 

A. On June 26, 1973 the United States Court of 
Appeals for the Second Circuit- affirmed the judgment of 
civil contempt. On June 27, 1973, Richard Huss was again 
placed under affirmation in the trial of United States v. 
f *'vart Co h^n and Sheldon Davis , 72 Cr. 778 and thereupon 









(9 


repeated his refusal to answer the questions previously 
put to him and refused to obey the Court's further order 
to answer additional questions. The Government thereupon 
stated that it was unable to proceed with the prosecution 
of the charges at bar, and the trial wSs thereupon 
terminated. 

5. I attach herewith and incorporate as a part 

t 

of this affidavit the transcripts of proceedings of 
June 8, 1973 (Exhibit A) and of June 27, 1973 (Exhibit B). 

6. No prior application has been made for 
this relief. 

WHEREFORE, it is respectfully requested that 


the order to show cause be issued. 


'\ h . i. 


r k v ' ; 

\'\ i 


i.. 

\ . ■ 


HENRY lUTZEL,;III J 
Assistant United States A.ttorney 


Sworn to before me this 
Sf* day of June, 1973 


GI.OTH A C\l-A>n;FSF 
Notary Public, 

:n Ki-w- Fpunty 

Co:..::* Expire* .*. 1 ' 









EXHIBIT "A" TO ORDER TO SHOW CAUSE C^J 

s 

, i 

1 

| 

RICH A r D H u S S, called as a witness by the 

1 

24 ! 

l 

Government , duly affirmed by the Clerk cf the C urt, 

"* f 

1 

i 

tcr> ti ili ad a; :■ 

i n 

j 

i 

2 t 

1 

HR. ARTHUR MILLER: May it oloaso the Court, | 

■ 

3 

m.y name is Arthur Miller, attorney for Mr. Hur~. 

■ 

4 

■ 

At this time your Honor, the authority of Tane 

5 

■ 

against United States, I would like to request the Court 1: 

| • 

G 

I 

that they refrain from calling Mr. Iluss as a witness, and « 

1 

7 

4 

■ 

that the Govern: ui.t learned of Mr. iluss tarouse : lineal 

| _ 

8 

° ! 

1 ■ 

wiretnpes ana :.l legal pressure pvt on spec! f.rcallv the Jewish g 

„ 

i I 

Lefer.se League offices and the previous witness in this j « 

1 ■ 

i 

10 

I ■ 

case Mr. Shcidor. leigel. 

i m 

n 

j | 

MR. J:..' h: 7 our Honor, with res sect to Mr. Iluss, i ■ 

' 

12 

' 

we have an affidavit • vth regard to the CIA wiretaps which 

1 

1 

13 

v.e wore directed to get last time wo were in Court. 


14 

That affidavit which is Court Exhibit 3 covers 

1 

. 15 

Mr. Huns. 

* 


16 

We have the telegram, from, the Department of Justic: 


17 

cn the 29th of May 1973 indicating that there were no — there 

1 

13 

vr.s no electronic surveillance of Mr. Huss. 


19 

We have the former EDI representations which were 

■ 

20 

' \ 

made during the hearing in February to the effect that there ■ 

i 

| 21 

were no overhearings of Mr. Huss. Wo will have an affidavit 

1 

run 

J a *- 

which we will put before the Court from, the Department of 

. 

1 













Justice indicating that there were*no electronic overhear 
cf any kind of Mr. liuss. 


THE COURT: llov/ about his print that vo;« lean ' 


of his axis fence through illegal wiretaps? 

MR. JAFFE: We are prepared at this time, your 
Honor, to show that the existence of Mr. Huss v/as obtained 
from Sheldon Seigal by Detective Parola. Detective Parola 
is here and we 3rc ready at this time to go forward. 

Your Honor, with regard to his allegation of pres 
sure on Mr. Seigel, the Government would assert that at 
this time f!r. Huss has absolutely no standing "to raise that 
issue. 


His standing, would not come into being until he 
was held in contempt. 

With regard to the wiretap issue he does have 
that standing and the representations which are made by the 
Department of Justice would indicate that there was no 
electronic surveillance on which he was overheard. 

MR. 5L0THICK: Your Honor, with regard to that, 
as I read T..ne, the defendants have standing to move to 
suopro.-s any evidence, witness, or material that they feel 
has bean brought into the courtroom based upon an illegal 
action of the Government, so on behalf of the defendants. 


I 







* 


(S) 


71 : 


so novo to exclude this v.'itness ft on testifying based upon 
the illegal activities of f _ Govern'.-ant. 

• * T > ' • *’ v- ■* “• -* v* ■* - r> «- V, - “* ' ' — 

Q. rs 'T ‘ (** *’ **; ^ ."' 7 \ 

THE COURT: Denied. 

All right. Co ahead. 

DI RE CT E XAMIMATION 


5 

BY 

MR. 

JAFFE: 



6 


Q 

Would 

you state and spell your na 

re , please? 

7 ! 

j 

1 

A 

V’.ch • 

:d Fuss. 

1 

6 


Q 

t. .11 

. cu toll us where you live? 

i 

i 

9 


A 

J li — 

tan Island Boulevard. 

t 

10 


Q 

l.ould 

you toll ur, your ago? 


11 


A 

a rci r 

jc-fu 1 ’v decline to er 

this series of 

12 

qu 

astions on M 

(.rounds that rry teocuonv 

nay tend to 


13 incriruj..? _e Mao it is ry understanding of the Jewish 

14 Law that I an prohibited fron testifying against another 

15 Jov; in a non -Jewish tribunal and on the grounds that any 

13 contrary interpretation of Jewish Law made binding on ne 

17 I is itself a further violation of basic Jewish Law. 

18 i HR. JAFFS: Your Honor, at this time we would hand 

19 | up to the Court an application we attempted to file last 

' 

20 ! week v?ith regard to immunity for Hr. Huss. 






21 


I will hand a copy of that application to Mr 


© 


Miller, and I will hand to the Court a letter, the original 
of a letter frc>M ”:nry Petersen/ Assistant Attorney 
General, author i.:: <; the United 3 in tea Attorney to r*-:e that 
application. 


tion. 


A copy of that letter is included in the cpolica- 


TIIE COURT: Have you shown this order to his lawyer? 
MR. JAFFE: Yes, I have, your Honor. 

MR. MILLER: Yes, I have it your Honor. 

TAU CwtRY: I an inclined to charge one word of 
this, Mr. Jar.fr. In the l.ast paragraph of the order, it 


says 


this order shall boccro effective only after the date 


of this order. 


I am incline;! to change the word "date" to "after 
the rig-ring of tbi • cj-fr. " 

MR. JAFFE: I agree, your Honor. 

MR. SLOXUICX: Your lienor, I would o:\ behalf of 
the defendant, and I state that I believe I have standing 
to challenge this— 

THE COURT: I don't-believe you have standing to 
talk about whether I could confer immunity on this man who 
is represented by counsel. I don't believe so at all. 





/ 


■h 







! 




1 

1 

■ 20 

© 

i l 

THE .COURT: Ecfore you answer that question, Mr. 

■ 21 

1 

Huns, I want to explain to you that I have just signed an 

I 22 

order which confers in-munity on you, and which prevents the 

■ 23 

use of anything you say against you. 

21 

I 

I an gc. to > wo you n moment or as much t - 

1 

as you like, Hr. Huns, to talk, to your lu ,r yer sc that he c: • i • 

i 2 

explain to you the legal significance of what it is I have 

1 

■ 3 

done in signing this order I have just signed. 


1 

4 

You nay step down. 


I 5 

MR. JAFFE: Your Honor, before the witness steps 


■ 6 

down, would the Court also admonish the witness that it is 


1 

7 

the Court 1 ." opinion that the other basir stated for refusal 


i • | 

to answer, ”•?fically the religious '- -r o , 'nds, is not a 


■ 9 

valid basis and that he consult about irhit? 


■ 

10 

■1 

TEE COURT: Yes, Mr. Hues, your l.'.rver knew?, the 


1- 11 

case of United ‘bates v. Snilow, I hat? no doubt, but ano tb.cz 


1 12 

1 

Judge of tl;i.» C-urt has ruled upon La. t sc.:.a objection in 


13 

■ 

the case of Mr. dmilov;, and lias held it to be hot a valid 

• . 


i 14 

ground for refusal to answer. 

» 


1 ' 15 

The substance of v;hat I have said is that I agree 


16 

■ 

with the ruling of that Judge, Judge Ueinfeld by name, with 


■ 17 

respect to the claim based upon religious scruples, and 


S 18 

1 

advice you that it is not a proper basis on which you may 











refuse to answer 


MR. MILLER: May I please the Court, I do net have 
a copy of the second Snilow decision. I had a different 
cc'j v’hich does not discuss the religious issue. However, 

I v.’ould like t point out that I believe that the religious 

i.'tji'os vri .11 be i" iacc! ■ .. 5 ch Mr. . ■ .* rj ; rclvin.e or..- ■■ f lc 
similar to the i.~ es raised by Mr. Snilovr, are in effect 

* i 

different, and would like to have an opportunity for Lais 


witness to be hoard on the religious issues at this time. 


THE COURT: I will pcrir.it it. 

MR. MILLER: Thank you. 

THE COURT: The issue by the way, as I remember 
it sir, is exactly the v.’one Judge Weinfeld wrote about in 
the Smilow case, namely, as I re member the opinion, that 


Svilcw claii. ad that it would violate his Judaic beliefs to 
inform, and I understand that to be the basis of Mr. TIuss' 


refusal. 

An 1 right about that? 

MR. MILLER: It is similar but it is different 
in very notarial aspects. 

TIIE COURT: How does it differ? 

MR. MILLER*: Well* it’s not that he’s not willing 
to inform. Or there are two bases for his refusing to 
testify. The first is whether or not this Court in fact 















do..3 have jurisdiction over tv/o Jewish parties. I believe 
Judge Weinfcld's decision in effect has ruled that under 
Je wish Law this Court does in fact have jurisdiction over 
Mr. Huss to testify or Mr. Snilow to testify. 

However, Jewish Law is very, very settled on the 

- 

fact, and I quote from a book called the Code of Jewish Lav;, j 
which is a compilation of 2 rv off: ctin*; ’he err..:. . . 


Jewish person from the time he wakes up in the morning schi: 
the time he wakes up the following morning, and with respect 
to one's testimony in Court, it discusses the issue of 


whether or not Mr. Huss is even permitted to bo called in 
this Court, but as you stated Judge Weinfeld has ruled that 


he is required to testify. 


THE CCtmr: I might say that case has b--n a ru 
by the Court of Appeals as I understand it. 

MR. MILLER: However, the Jewish Law rocs ere step! 
further. It does not permit a witness to testify in a non- i 


Jewish Court where the punishment or the verdict against 

the defendants in the case, if they arc Jewish, would be j 

I 

different than the verdict which would be rendered in a 
Jewish Court. ^ 

Nov;, Jewish Law states that testimony of a witness j 




/ 


4 










17 


i 




18 | 
i 


23 |! 

I 


/> 


(*) 


who accepts a reward for testifying is null and void. It 


has no effect whatsoever. I submit to this Court that by 


granting of immunity upon this witness for his testimony. 


he ha 3 been rewarded with some form of remuneration, basie..* 


freedom from prosecution in case he should say anything whic.' 


would incriminate him. 


THE COURT: Freedom frcm'the use of hi*? testimony; 


MR. MILLER: Us« of his tectir-nv. 


In view of the fact that he has roceiv -.1 thin 


grant of immunity from prosecution, according to Jewish Lav;, 


lii_s testimony in a Jewish Court would be null and void; and 


since his testimony would not be admissible in a Jewish 


Court, Jewish Lav goes further and states, and again I road- 


and if counsel requests, lean provide him with a copy--in 


effect it sr- a that if a Jew' testifies against another Jc\ 


who became j • . : to a larger sum—nrd Lh • aem larger sum 


is used v;i 1! ra. jet to monetary compensation but it holds 


equally tn • k rcroect. to pimia’. "ir.t for an act 


TCOURT: V.'hat makes you say that? 


MR. MILLER: That is the into*uretation. 


Till* CC JRT: You are talking about suits for money? 


MR. MILLER: Mo, they are not talking about suits 


for money. They have used that word, that phrase. However, 


it deals with conduct in Court in general. There is no 


/ 


, h 


16 










. —c -- r [ 


1 

■ 

@ 


■ 17 

specific limitation to it. 


- 

1 13 

THE COURT: All right. 



1 10 

MR. MILLER: It states quite, clearly that if a 




* 



20 

Jew will cause someone to be liable for a larger sum of 


( 

21 

money then he would be in a Jewish Court, he is not allowed 



■ 22 

to testify, a complete prohibition against testimony. 


> 

1 

23 

Coing back, that his testimony is null and void. 

1 


■ 

| : 
if this uia.v.i: vera c.v- .ll..d test' '/ in this rovrr.. 


1 

and giving tostir.^n/ which in effect ir. null and void, ho 



2 

will in effect be bearing a false witness, which is in clear 

i 

i 

1 

t 


* 3 

mm 

violation of a commandment in the Ten Commandments, which 



1 

prohibits a witness from bearing false testimony. 


'i 

0 

■ 5 

Now, the Ten Commandments, or requesting a witness 



6 

■ 

to take an act, affirmative act, which clearly violates a 



1 

cardir.nl precept of his religion gees far beyond a more 


\ 

1 8 1 

interest of the State, of a police power or the State to 



9 

have thi3 witness testify. 



I 10 

This is asking him to violate a basic precept 



1 

of Jewish religion. 

I 



12 

■ 

TI!3 COURT: Mr. buss, you hear what your lawyer 



1 ' 13 

is saying, do you not? • j 

/ 


■» 

1 

THE WITNESS : Yes. 



15 

THE COURT: Is that the basis of your objection 



1 16 

1 

on religious grounds? 



\ f ' 

l / 

/' - 

r 








S3 


I 


THE WITNESS: Yes, it is. 

!;r<. MILLER: There is a second ground. 

Thin witness has been advised by his spiritual 
leader that this Court does not have any jurisdiction vhatse 
ever. 

Nov:, I submit that Judge Weinfelu's decision 
may or may not be correct according to Jewish Law. Hcwevo/.. 

», t,-*.' is e • ;al'. clear - that one does nct--'dw; n~ 
h.as i. n e.e.ati on •..a to J«.v.u.'-;’. Lav/ no consult.* his a . i * • 


his rabbi only. The decision he gets from his rabbi is com¬ 
pletely binding upon him. 

If he gets a decision he does not like or he wants 
an adverse determination, he is prohibited from going 
further and seeking additional r*abbinical advice. 

Ths. basis for this reallv comes from the Talmud 

i 

_ 

and a Tractate, which coals with the rules and regulations 
of conduct upon the* Sabbath; and in the Talmud it states the | 
story of one rabbi, v.ho held that Saturday v/here he- is per¬ 
mitted to have a circumcision for a newborn br.ny, ho ir> 
permitted to chop down trees and sharpen the knife 

THE COUNT: Isn’t it getting a little far arield? 
MR. MILLER: It will lead right into it if your 




Honor will permit me. 


■ 

| 

I 

I 

I 

I 

■j 

I 














The Tal'.ud goes on and the commentary goes on to 
state that every other rabbi except for this one rabbi 
narea Rabbi Eleazer, who lived in a town in Israel holds 
that this is a violation of the law of what you are perratte-j 
to do on Saturday. 

The Talmud goes on to state that nevertheless the 
followers of this rabbi who foiled his rules and cut down 


the trees and committed these acts on Saturday are rewarded 


with the highest row '-' 1 permitted under Jewish Law, vbirh 
in effect would be they are entitled to the world to core 


even though they violated the Sabbath, punishment of which 
is death, and the reason for it is that despite the fact 
that they violated the Sabbath they ’./ere worthy of this 
reward because they did one step which was even higher than 
the S abb a til and that was listening to their rabbi despite 
all adnonitiers to the contrary. 


/aid again this booh Code of Jewish La;:, '..hen 
talks about the honor one should give— 

THE COURT: I understand what you have said, 
you understand, !!r. Hess what your lawyer has said? 


it 


Co 


THE WITLESS: Yes, I do. 

I 

» 

THE COURT: Is that too part of the basis of year' 
refusal to answer on religious grounds? 

THE WITNESS: Yes, it. is. 


/ 












© 


16 THE COURT: All right. ' * ■ 

i 

17 ! MR. MILLER: If I nay just auoto, it says that. e. ■ 

■ 

IS person raust honor and revere his teacher rr.ore than his 

I 

U father because his father has given life m tins world while* 

23 his teacher prepares hir. for life in the world to cor.e. 

I 

21 Kow we know again that the Ten Corunandr.er.ts requires 

■ 

*22 ’ the !ionoring of one's father. Yet, according to Jewish Law,® 

23 which is uncontradicted by any rabbinical authorities what- 8 


£clloving ev.-ry r.-..v-. •..bich he states and every ir.'. r.rprv- 

tatior. which he gives you, is greater than even the honor 
which is required of you in the Ten Connandnents. 

I subnit to this Court that the principles which 
this witness is relying on are basic cardinal precepts of 
Jewish Lav/ that cannot be refuted by any other religious 
authorities. 

The Suprore Court of the United States hen stated 
in tine cane of Sherbert v. Vcrner — 

THE COURT: Do you have the citation? 

MR. MILLER:. 384 United States reports 398. 

In that court in that decision the Court decided 
that where a cardinal principle was involved of Jewish Law-- 
it did not deal v/ith Jewish Law—with a cardinal principle 
after religion was involved the Court would not while it 


15 





16 


— 


© 


did not deal with a contempt citation in their issue, would 
not hold the defendant in violation of that law. 

I submit that v:e have in this case clear instances 
of verv, very cardinal principles °f Jewish Law. In both 
instances they are deri’od frcn the Ten Commandments and 
for the Court to tell this witness that he is to take an 
act which violates tnis basic principle of Jewish Law is an 
infringement of his religious righfc, the practice of his ! 
ralioj * -/'hi' •' - vl !■« <*he i'irst '.r^r. Arr -T" 

Constitution. 

THE COURT: The objection bread cn religious 
grounds is overruled. 

MR. MILLER: I except. 

THE COURT: I would like you to talk to ycur 
client, pi . -.'/plain to hin -- you ray -.tip down, Mr. 

Huts — th a tt ’.ficanc? cf th-> ord *-r I V "v* just, s lm-'d. 

’ T . LV'FE: Fhall a r rr c ; "loh Ur . nrilew? 

THU COURT: W* will take ■ fiv:-minute r.ctss 
L-cause I ver.-.c•: 1 to h.tv an -' - .r-.'-: ’ • tc> talk to 


■ 


10 

1." cause J. 

1 to hnv on 

1 


11 

his client 

• 

1 


12 


/ p. '' • or* \ 

■ 


13 


TEE COURT? Madam, rf 

1 


14 

Court will 

dir c.t tha-marshals to 

1 

• 

15 

front rev:. 

If that happens one? 
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MR. SLOT'IICK: 
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16 
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ID 
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21 

£2 

23 
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3 

4 

5 

6 

7 

8 
9 

10 

11 


MR. SLCTUICK: I object to th v rjuestion, or.*;, •>, 

cs fcuing imprep'r tnd not 'binding upon my client and, B, 
a. continuation cf a charade I find rather distaste ful. 

THE COURT: Overruled. 

MR. CLOTHICR: Them am manbrrs cf the. press 
in the courtroom and certainly vn have — 

Tin: COU..T: you ccnr.inue to speak after I 

have, rul'd, sir, ycu arc going to run into trouble. 

MR. SLCVNICK: T. haven’t finished. 

THE COURT: YdJ, I have. 


J. C - .1 


icr t;hc record, ur heifer• 

mr. zviEiro:;: I join in th<5 objection. 

THE COURT: Co ahead. 

0 Would ycu ensver that question, Mr. Huss? 

A Caine- declination. 

THE COURT: T erd'-'r you to anav/cr, Mr. Hues. 

A fev.-r d 'cliraticn. 

r> «-■•• y • veu at any time on tbn ror;.5:.g of January 

1?7 2, in the co.noany of G he. Icier. Davis, Jrc::t Gull.'.r/.raut 
''I r ’ ■*c , . r r t' j-;rrv Seller, Murrav Flbcgnn ar.d an individual 

n?.*' d Murray Elrrg-n? • 

. cl .clin;ticn. 


n r 

— f 










I 


1 13 

IIR. SLCTMICK: i'-ost. respectfully again I / 


14 

object and ray nine?, ycur Honor doesn't want no to state 


" 15 

* 

fer the record -- . •' • 


1 16 

THE COURT: state it for the record. 


17 

MR. SLOTHICK: That those era nations srs net 


13 1 

binding cn my client and are airand to KXd prejudicing ny 


■ 

1 19 

client and for each and ev ry i-tveo I stated Infer*. 


B 20 

THE CCUT.: c •• ‘'".TV \ '"<1. 


21 

You nay answer. 


| 22 

A San3 declination. 


1 

THE COURT: I order you "to answer, Mr. I'ujj. 

1 

. ° < 

•> r ' * * • * * * " * 


1 

■ ! 

Q ,*«;■ «. 1-72. vit-i,:: j 

;§ 2 

p - riod of time frem about tv/c weeks bvfor» that date, that 

I 

■ 3 

is, from two weeks before January 26, 1972, through January 

■ 

4 

26, 1972, did you have: any discussions with Sheldon Davas 

I 


1 

or Stuart Cohen or with the individuals Murray Elgobr.n, 


■ 6 

Jeffrey Snilow cr Jerome Zallcrkraut concerning placement 


7 

cf any attcch\; caocs cr inc- r.diery devices at. either Hurcc 


8 

■ 

Cone.ran, Incorpcracid, cr Colu. .^.a-i /nn_..c_ ..'.nic;;T:un>.? 

i 

1 

■ 9 

:m. SLOTNICK; I obj -let to the form ei ena 

i 

10 

qut-.ticn, cr.-., it asks for conversation:, that have bon 

I i 
! 

I 

all:g-.dly out of the *-arir.g of ny cli-rnt. ' " j 

i 

1 12 

T -- o, it ir. a ccr.tir.uaticn of a charade I find 

1 

13 

to b~ v*r'* distant'ful, ar.d ask the Court at thin peart if 



\ 
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M 


15 

1C 

17 

IS 


20 

21 




22 

23 


the witness i 3 gcmc to u<: held in conv.wmpt that that 
procedure 1*?. accomplished. 


THE COURT: 
MR. SLOTT1ICK 
Mr. Cob en' h 1 awyc r. 

THE COURT: 

regard this as a charad 


Ycu era hot his lawyer, sir. 

: I san r.ct his lawyer, hut I am 


I ur.Jnr'icr.i that. I don't 

a at all. lie in asking questions 


v.h?.t bear cn the allegations of 
witness has consistently refused 
in the direction cf a cent amt, 
at the appropriate tire. 


the indictment. The 

to answer and is he tiding 
ar/j T •.•hall deal with that 


ti 


3 

4 

5 

6 

7 

8 

9 

10 
11 
12 
13 


fie trick nr.d cay that the government by its parade cf 
cju-?.st.icr.r is assuming facts contained in the questions 
knowing perhaps that the declinations ar»3 coming and is 
trying the easy for the Press and not for the Court's 

benefit. 


THE COURT; I don't i": •illy think, so z r.d I am 
asking thm to gc n further. 

MR. VILLI?.: I was going to suggest whether 
r. Hues her. irdie ted h* will r;lv on the religious 
privilege -r-.d regard those rules which prohibit hen from 
Unifying, with all dun respect to the pm. -or of this Com 
r - iC i continuing to as): him cuustiens which v/a knew he will 











© 

net testify to is just trying to bvild up the number of 

tir.wO by which ho is disobeying the C-urt scc...m<*.ii. 

I feel that he is relying cn one principle 

v,-,, ru’r.tierrs he is asked ho is not 

rr:l no rnvtv.r how nan., <i u - 

going to answer thorn. 

the COURT: You may answer. 

A Same daclxnatacn. 

THE COURT: I ord r you to answer. 

A Srjne declination. 

_ .,_14_ vc;- it-' n-'i much " int in 

THE COURT: I eon ^ rc<-U. 


HR. JAFTE: 


v;»». v-t r o going to 1 


rcuirn '’bother 


it was his intention tc give the sane declination if cthwr 

questions were put to the witness. 

THE COURT: You may answer that. 

THE RT.NESS: Yes. 

HR. j.'T'FE: At this tin- w vould ask that tno 

»•.. tinr- ^ in car-tempt cf u.iis 

Court make th •• r.noing th.^t *•*. hu,. — 

cart .'.re! ,sfc - '!••<= •>* «•»*"* *° ' tedy ° £ ' ^ 

attorney entU tins during F roc*n<Ur.g 

♦.k., 4 . l 3 recallsd and give teoti-’cr.y b**f'r’: tnia Court. 


hear you, 


„ 0 .. RT: K-jfore you say anything — I «ill 

1. ... c 

• c- t-,,-..* t /**; c ’r.u ;.i- ccnu.^P^- C*- 

^ _* . ;•{£. iiU.no , i- * , *-w. „ 


f 











— 


■ *> .7 



thin Court. There are two kinds of ccnrempt that I 

want to toll ycu --tout, _ 

One is civil contempt, which provides for your 
incarceration during the. course of this proceeding but 


1 4 •- .-W> 


you 

in 

thcc 

if you 

I 

will 

be 


1 

asod. 1 

:c.npt 


a cr 

imi.iCil 

1 


contempt which Co vs nch 1cok for anchors but is r^&nt as 
punishment for ycur contemptuous conduct in refusing to 
ans-.ver questions. 

I instruct you, sir, that a civil contempt do-os 


■ "" 1U " !-i ’"1 


T find to. witness in cont*-npt of court. I 'vi 13 
hear you, sir. 

MR. MILLER: with respect to your Honor’s finding, 
it is c:r intention to file an appeal with the Unit'd States 
Court of Appeals cn several issues, the first cf which 
naturally ar" tlv religious lssueo and, second of all, 
cn ch. euth' r cf tho taint by the Unit' d States , and 
fcaf.wd rn th ’ mothers I request th?t thn witness not be 
rimonuod pond... j duc-.rminc.ti.cn. 

v::; COURT: Explain ycur second argument to mo, 
plea--, at c II .vie grocer l-;wjth. 


x 
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V M,ER: .That they cli.-c?'- •* d v.hc id+ntih* cf 
this vitrvu^i v‘..„ v/irctapn md pressure olacod on the 

Solo “1 v.lthcut which they would not have learned 
the identity of “x. Hurts. 


THE COURT: I have already ruled to the con¬ 


trary . 


MR. MILLER: W« intend to appeal cn that issue. 
THE COURT: Cut you art avs.ru that I have ruled? 

t 

MR. .MILLER: YC3. 

THE COURT: To the contrary. 

MR. MILLER: And it in cur intention to appeal 
Loth issues and it in r.y request thatponding final dot-r- 


rr.’.r *.n cf t.tr? a• 


~3. in tV - c '.-'-", hhit t’.va vitrens 


Mr. Hues not by. r»— dpRndlng the fir. .1 dot.^minaticn 


cn appeal. 

MR. JAFFF.: Ycur Honor, with respect to the iasur.s 
cn appeal, the. government's position is both thcEP. issues 
arc frivolous. V.’ith regard to the religious issue, that 
was decided by Judge. U’einfcld, v;rittcn cn by Judge 
Fuint~rg in the Court cf Appeals, and although r=ub: ;qu?ntly 
the Fnilcw case \/x s reversed it v&s revers'd for oth'r 
ground; than ehs religious deteminatien grounds by Judges 
Ft in’ •.rg and is still the law of the circuit. 









With r ' '.rd tc the taint: — 

Tin: C n o. : I r.unt put cn th-i record without ar.y 

di..r np:,ct for anybody's religious beliefs, the ’fact that 
the n-attor has been ch?ttrmir?Yd, has t/fjuri ruled upon by cur 
Court of Aop.-als and in a legal sense' then I an veiling ycu 
I -,n using frivolous ?« a word of art, that I find that 
bo sis frivolous. 

I 

MU. MILLER: Your Honor, here is the decision 

written by Judga Foinborg and ho dispels the religious 
issue in a footnote and I have r.o way cf knowing whether 
hn considered the same authorities or the sane issues v.’hich 
I hrvo rained. It is ny understanding after speaking ♦re the 
cour.ol named cn the Judge's opinion'that the son i issues 
v.vv: r.ot raised. 

THE COURT: As I rememb-.r Judge Vhdnfcld'•? ouirter., 

it dealt exclusively I believJ and meetly with tho informant 
aspect and the refusal was an additional problem, but I 


do net regard them of a sufficient degree of variation to 
regard them differently from the Fmilow case. 

MR. JAFFE: With regard tc the second issue. 


your Ilorxr, 

i- Vhn geve 

rnmnr.t ' e 

position first that 

this v/ifcn 

:...a no right 

to raiafj 

any objection to an 

f f A.'... ... 

t J_ k>< • •> ak * m W — - 

. n as did 

the wit no 

\z:: Z , Uj >1 . Iicv/cv 













if ths Court .nculd find that h.j acr.r; Vrv*> ‘Warding, which 

w*i certainly c::..--nd hi doesn't, it _z our petition \*h?-t 

| 

tho Court rl:. -y hold th?. h.arir.g and r. du chat dttcr- 
minaticn wit.h a \rd to Fcigvl. 

THE COURT: That ratter is in the Court of 

f 

Appeals. • ! " 

MR. JAFFE: That is correct. Th*s issue, tha 
standing iocuo is frivolous. If the Court wishes at 
this tarn 1 ? we have Detective, Fore la available— excuse me, 
your Honor. 

/ 

(Pause.) 

MR. JAFFE: Ycur Honor, I don't wish tc belabor 
the issue as to standing. Ths point io that the wiretap 
tair.t issue that they s*-;k to raise fas raised with regerd 
to the witness S* if 1 sr.d that is on m-urnl. 

With regard to this pcrtiaelar witness, he has 

r.c starding to raii'-a the issues raised by Soigol and, 
therefore, that i3 the issue w~- contend is & frivolous 
issue on appeal. 

THE COURT: I have previously ruled in connnctio: 
with Seigsl that it seems to me that the government was 
ret led to hin as a result cf illegal wiretapping. 

MR. J/.Fr’E: 


That io correct. 


ycur Honor 










25 :! 


?.*H. ruTJLL: If I may bo hoars fcr on* moment, 

I don't rr. an to tr*.ad on my broth or Jaffa's t.ccs, but it 
on: is a v-. ry 1 - , i:.rr.int distinction i‘**r j s. L^t us 

nr' ;• for the ra r. v . vi*.~ C # :!n:l , fcr the purpose of this 


..rrurnoist alon*, ••• .s dirjcov: rod by wiretaps. 


*Wf> would 


t: -j - Kiest strenuously that assuming that Soigc.l later we.s 
a person whe gave u - th -3 in for..;, at ion concerning Mr. Huss 
2.3 hf» haa claimed is th? case, ***> would say that he has. 
cbjoluv- ly no ctrncUng to assert the wiretap claims of 


' ig.l 


lie ia taking ?rl- -l’:: merit*on which ha also 


erntasts before your Honor or. d-m beyerd that, and I 
submit that the chain is much too wi&k to support has 


standing. 


THE CC 


U~T: what is the. key issue in the Ssigol 


• he r is. the C.c" 


\z\ cn 


« nt-'Hoe, if you c-r.? 


*n. rui :::L; It V’ill be a leng sentence, your 


7 i 


lienor. 


I think th«? major iusus t’afero the Ccurt of 


Appeals insofar as Mr. Seigel i.-? concerned is that ho had 
just cause* to refusa to answer the Court's question. 

TEE COURT: On the basis of ~n agronmrnt? 

rq... puTZEL: Thu agreement and other ccnotituticn: 









( 5 ) 


8 1 

vi¬ 

-e 1. — ‘ - \r 

■ X k - - v * » « 

end 

on t v ^ 

basis 

-> <- V ■» 1 

, f 

*"timenp v;r.*J din- 

0 1 

ce 

vor-'d and 

th 

■'rt aft?: 

r tain 

ted 

by u' 


•fu 1 v: tret ap s . 

10 



T ' ,rv 

Ji \ • 

— R—'“pC 

•TTZ : 

If 

your 

He: 

:or would like I hav«s 

11 

1 


copy of t 

Vxr 

bri'*f ” 

nubr>. 


,d if 

it 

might bo helpful. 

12 j 

l 



Till. 

: cccirr.- 

I no 

z\c 

; is 

abo 

ut an inch and a half 

13 } 

t: 

;ick, but 

T v 

•on Id 1.: 

k* tc 

ha v 

2 a cc^y 

, Professor, I really 


would. 

mr. putZE li: The point insofar as fir. Huss is 
concerned is solely the question concerning hew S-igel was 
discovered and what he ther^.fter said to the government 
V”th r--sp'ct to the identity cC Hr. Hi;.s an a co-conspirator 

in the 1’uroc and Coin-hit fi- .bombings. 

,-v rr»h<» a factual finding which 

l\V. •' / —• ■ • 

in before* the Court of Appeals concerning the discovery of 
Seigel. 

but putting that to the Cl.*., and assuming o.v:.n 


j ,. . a c ^ • -• »• - 


f-, I want to say t r.rh 


tho reason I 


admitted Sheldon Scicel to bail last week was because I 
viewed the issue, and it was only on this narrow ground, 
although perhaps I didn't express it at the tima, tne 
narrow ground that vc had not hoard from the CIA and 
that I regained it as an issue that was not frivolous. 


6 







6 


I sr:*) nc serious question cn his appeal as in tha cr.sa of 








* 
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Q 


is adjudicated end which I feel „rs different frem the 


rssu-s rs 


aisrd in the Suilew decision, which to n* d-.nlr 


18 ll 


with the. Ten Commandat.i end v/hich the Court in the- Smile-/ 
dtci&icn dicnia :ed with a footnote and I feel you cannot 
dismiss th« Tan Ccr*nandn*.•• nts by a footnote end i? incar¬ 
cerate this vi.tr.zss prior to a final determination on this 
i?-~ue leavos him without a victor’/ if in fact he is up¬ 


held . 


THE COURT; sir, cm' must very often do things 


that one dees not enjoy doing when one is required and sv/ern 
tc uphold the law. 

I mustsay to you in conscience that I find your 
cli .at in contempt, I find at l-_.net in my legal view his 
tares for appeal frivolous and, in those circumstances, 
the. lav; requires mo to order that ha he committed to the 

l 

custody cf the Attorney General until such tine as he 
answers the questions which he has refared to answer. 

• MR. SLOTUICK: Your Honor, cn behalf cf Cohan 
I object to that. I r^-smrct.fullv reqv'st t v at 
allow at leapt at this stage of the preen "ding a h*, 

?.c Mr. Jaffa has so eloquently indicated to the Ccurt, 
that the detective be called, the one individual vrho can 
testify whether the names or the presents v.*c-re obtained 
through illegal means and rosp^.ct fully reouoct that the 
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Court ccrrr.cnco 12*at hearing. 


THE CbVTT: His lawyer hasn't c"kcd for that. 
3L0TNICK: I fctlievr I huv standing. 


TV'E J?.T: I don't. 


MK. ;:.;-UTNICK: Therefore your Honor is cutting rr 


cff and i i.L..c 


not vc ccr.cir.u 


: T.T: I am juct a eying- J don’t belirvv you 

guest a hearing which affects the natter 


ycu are talking .cut. 


rhat is fer his lawyer to decide 


and his lair/* r to ask mo to dc. 

All I am saying in in r,y view, hr. Slotnick, 

ycu do not have standing tc make that application. 

.MR. SLOTNICK: At any r.-.t;, that in the reason 

I raise the issu-i rud I nipkthe obje ction or. behalf of the 

/ 

defendants, singly the fact that the alleged cocrciva effect 


upon 


Kr. 1 IU 3 S, if there be any, may inure to the detriment 


of my client as a result. 

THE CCUP.T: It may, Mr. Glctnick, but the very 
business cf civil crntw.t means t-chave a coercive eff.-ct 
c i th-'i witr.vtu, . -at in v.icfc civil contempt iu all about. 


It says if ycu ’/ant to get cut of jail, answer t.v: gucscions, j 


4 


and when you do, cut you come, 
that is what this law is about 


It m^ans to be coercive. 












tin. SLOTHICK: I an fully awtro and that, is fcr 


tho life of th:U trial. 


When this trial c-nds the 


•witness 


prcc " ding. 


CC*j::7; I cay fcr the uur*v'.icn cf iniw 


;-.n # s LOTUICK : He. ' v'r, it in t.y petition — 
x..-< _• - FT: Ho nay v.ry v .11 cad indeed the 


C »- • — • »•* “*■ 


if ha v mints v will bg» tjar-n faced 


with a crin. . .1 a .it r , p'c. 

. iLCTHICK: That is a problem I csnr.ot do] ve 

. . . i' 

int o • 

Tiir. CDUP.T: I hope it v:ill net bo necessary. 

I h; p.a this young nan v;ill - take the opportunity wh.chthv* 

lav offerda bin for hia own r.loase baaed on testifying. 

I ccn't tell you hew much I hope ho dens, but that decision 

$ 

rests with him, sir. 

MR. SLOTUICK: That is for the v/itnecs's con¬ 
science. However 

THE COURT: Y:s, it ia. * 


MR. 5 


LOT' TCH: I n?ke» my application and I 


.o vh-mrocr dings r.ni xccpt to the holding of this vitn.’d 


in contempt and I plc.c-3 it on the record for whatever purpe 
it may carve at thic stage of the proceeding. 







& 


MR. JAFFE: Your Honor, may we have permission 
to recall this wita-tes prior to the conclusion of th"3ts 


proceedings? 


THE CO'JIi?: Of course you nay r-'call him, hut 
basically it in he who ^.s get to d-cid- cr not 

ho in f-oing tc open the dcor3 for himself. I wont my 
ruling psrfsctlv cloar if I may. The witr. ir hold 

in civil contempt, of course, and ?.s Orel"rod to t.r. cu:>tcc_, 
of the Attorn;/ on ihs Lr.ntod fhvr.is u.:l -3 —-d 

until ho answers the auctions which h* 1ms cc far r-sfused 
to answer and that, period of incarceration is to loot too 
duration c_ thin tri^l. 

MR. MILLER: Your Honor, T respect your decision, 
but I would like to point cut c-r.t factor I have touched cn. 
Ih-ii. wii.nose was served with a subpoena an January to 
app-c.r at the trial v.’hich v:a 3 sch>.culrd to commence, I 
believe, February 5. 

At that tim© he was in the middle of a school 
tern and the burden upon him was not — the fact r.‘.mains 
wo new have a cat of circumstances four months lover whach 
-ru as you stated the h y to cecn^ng ' V V' d-tr i : iv v 5r 
hands, but because of delays, prc-c:dur:l . 'rr. vhach 

v.rc not strictly my client’r. happening, raally, cr.d tl.r 
fact that ho appeared back in February under the name 
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;v':r. I for one record your rcfura.l to answer ai; criminal 
arcn.pt. 

I want further to advice you, Mr. Huss, that 

I 

r criminal contempt there is no limit, upon the amount of 
niuhront which can be imposed upon you for that crime, 
ihat clear? 

» , 

THE WITNESS: Yes, .our Honor. 

Q Mr. I.hir;r>, do yov ':~y: an individual named 

•• irt Cohen? 

A Same declination. 

MR. JAfTH: Would your her,nr direct the vitrocr7 

THE COURT: I or.’.r v;-a to 'anever . 


TilH WITMUPC: S•-’*'•** notion. 


Q 

Dc 

you kr.c.w 

a n i n v i d u a 1 y r me cl 
f ■ ’ 

•a 

Came dealin 

1 

n {* ■? m 

• * U—v-,4 • 


THE 

COURT: 

I order you to nr.cvo: 


THE 

WITNESS 

: Same declination. 

Q 

Do 

you know 

an individual nar.se. 

/* 

Sane duelin 

it ion. 


THE 

COURT: 

1 order you to a nr-. 

* 


THU 

WITNESS 

: Same declination. 

n 

Do 

you knew 

an individual rrr.i eu 


.. ay £ mi low? 


Ca.r.o declination. 


i 












0 


Q 

A 


T i 1 i_I ». i ’ri * I. •.* 5J i S nr ,c • 

Do you know an individual named Jerome ’zoll.erV.rauf: 
Till: COURT: Yes? 

MR. JSWEIHOI!: Your Honor, I think v;e have cjone - 

1HJ. COUi'.l: I dcr k think so. Go ahead. 

Do you know an individual named Jerome Zollerkraut 
Sa :.'.o deel ir.ation. 

r_l .: ■» * pat t -v 

•A A. aw V, C ^ A * C . 



TKr 

» rjTf-i.iy 

Q 

Dir 

cetane; 

IS72, did 

V on 

coo S : D 

Jeffrey S; 

• d -j r _. 

, She I 

A 

Same gcc.l 


THE 

COURT 

A 

The 

T * rn' T •< 
nil . « i_- 

Q 

Dir 

ccti r.cj 

- j'i2 did '■ 

ou a 

.• V, 

— — i . 1 .. . 

d >i u '' or 

Jure: 

• c '/> 1 


Same dccl: 

! 

Tiir; 

>ri 

V* v/W« . J 

VCtUSAl iO 

a n f. 

car the 

y view or 

; 

.1 ecu. 


ovr: . r you to answer, 
c3 inatic-n. 


r >n r • > f! r l 


vo 


w‘.v — - '- - vJ c. iluOj. / f 


' ~i C' r 1 r>*-' ->v r - n n - . j. 

~ 1 • v- v ,— w ^g x 21 i.w. ll •«, r 


: Samdar;lination. 

Directing your attention to the 26th of January, 
i..... y ojfcogon, ucfrrcy Gmilow, Sheldon 
rJvrhut? 


nt to again ac.v 2 . 3 a you that your 
tic nv ever my order constitutes i 


C- court, ana ± want you to have 


i n 


I 


s 


r >• 


•-•r you to 










ikj 


THE WITNESS: Same declination. 


Q Directing your attention , Mr. lluss, to the niornir. 
of January 2f>, 1972, would you tell the Court who you caw, 
that is, what persons you sav; on that morning? 

A Same declination; 

TEE CO'"V. : .7. order you to answer. 

THE • Sene dcclir.at: on. 

. i M IT. Bxcutc me, your Honor . The witness 
has made it clear in ry mind that ha will r.rt answer. 

I see no purpose in ‘.i.is continuity. 

THE CO'!;.'.’: Let i.'.a tell you \ hr:t the purpose 


Sc eone hoc . itt-.l 


a a-starkly, vicious, unforgivc; L;a, 


unforgettable cm-.'.*. Ccr.co v ’ 0 *»s iiuoLrutlr.g n.-*ninintrati-un 

. I 

of justice in a cafe * that* in iiy mind involves ic.urJer. Pccol: 


who deliberately do so will learn the power of the 1 -.• / even 


■i C 4-U r . 


here are those who here literally rotten away with 


rumor. 

Proceed. 

Q i'.r. Hut;;, on the morning of Je-iuory 2d, 1972 
did you go in c motor vehicle with Choicer. Davis, with 

!» 

Jeffrey Smile:; and Hurray rULo-jon and with Jerome Zeller- 

kraut and drive in an auic.'c ile fro..; Dreo'f/n tc ’tanhcttr.n? 

' . 

r i 

* "* « ’ ■ v l ( V ^ l . * s, J. 


v.i\. ivi' I • O . ' L VO'J tc « 











Sane decline 




vue wit; jess 


tiori. 


U Had youpricr to the learning of January 20, 1972 
agreed with Sheldon Davis and Stuart Cohen that you and 
Jerome Zcllcrkraut wculd go to the* offices of Sol Hurok? 
A S a:nc d e c 15. r a 15. o n. 

i'iR. SLOTiJICZI: I object to the form of the 


THE COURT: Overt. led, snr.e c::oor. I order you tc 

?.usv:cr. 

THE hv.TMSSS: Sara declination. 

C I!r. lluss, did you on. the morning of January 
21 do 1 *'"=*»• nny attache Cd~;: along with -TortZt ilerhraut 
to the offices of Sol Hurok? 

* a Same declination. _ .• . a v 

THE COURT: I order you to answer. 

THE W’lTHFSS: Sane declination'. 

THE COURT: I again advise you that yc.sr contir.oaa 
refusal to tir.iti there elitestior.s ever rr d. riction constitviivis 


cvi.’ii,:’! ct r. ..•'•rot cf court. 


Go ahead. 


Mr. Huss, prior to 


or o:i the torr.irg of Jar.u: 


V- ... . W • . .. J .. - .t >. f i‘» • 1 I. «. v • 


ornery 2 6/ 1972 


you ,v any (.nr- 


c ; .. % ' '. - - *7 




.P C r :. v • i Vi 






of Hurok Concerts 


carrytry an attache case to the oCfi 




Incorporated? 



* 

MR. 

SI.OTWICX: 

I object to the forra 

of the 

question. 




! the 

COMET: 0 

vorruled. 


An sv 

.’cr, ploac 

* 


THE 

UITMESS: 

Rare ecr:i Jnation. 


THE 

COURT: I 

direct yev to trr.vtr. 


THE 

V’lVIIESS: 

S.:... C V* O O J. : : • «'i 12.0 i i. 


Q Mr. 

i-urs, vo.r 

o you o”c s * part o. p any nl 

on to 

•-rlivar any ir' 

* *» '*V v 

devices to either Hr. oh C 

or. certs, 

Incorporated o_ 

• COlUV.i.T.a 

i ni,t m th 

~ nnm ■« to rT 

Pi Jar ary 25, 

1972? 


' - 

MR. 

0 LOTI: ICR: 

I object to the form 

of the 

quor- ti on. 




THE 

C JU°T: C)’ # 

t r.ru? ed. 


A r,r:-r 

: docli>r • 

ion. 


■ T! 

;i . *r 

W' . -.1 • 

n;;c. r r ' ’0 1 to •' r C r. 


TU:.* 

withers: 

S r.r.e d co.X ir.o t i n . 


# ?•;> 

* •A • 

0 

JARRE: 

Your Hcv: t oy I have a 

rr.cnent? 

•the 

COURT: Ye 




ir. ::.co >ie ft h th 


CC’Jiv.r 


i 

I 








previously 


/vro you av;arc of that/ lir. Hugo? 

T1IE WITNESS: Vcs. 

THE COURT: ?,r.J you have been o.varc of that all 

r.orniny, have you net? 



THE 

,;it ■ : 

Vos, your 

Honor. 



HR. 

/« 1 1 —/ X 1 • * ' * 

■ f j o u .. 1 * 

oner please, for the rak 

e 

of 

the record I 

don 1 1 • 

...J .• • • 

- • ■ - -l ^ . 

up every tine with this 

type 

of 

objection an 

a --- 


• 



THE 

COuaT: 

You may 

rice every t v. .a ycu have 


an 

objection tc 

:.»nkc. 





:;r. 


Co that 

c • 

v:o will n:’:e it in cuet. 

i 


THE 

COURT: 

■ 

\7hat is c 

n your r.'.; ml? 



MR. 

ZV.TJ ECU 

: The sa 

.no things, the leading of thj 

v.’i 

tno.sr, the n 

.tier of 

form, the 

"length of this type of 



® 1 
I 


I 

I 

I 

I 

I 


interregna, ro: 

T1 

Q Mj 
aid vou le 


COURT: Gvvrrulcl. 

it.,....- .*■»*> t'" 1 ^ r.'ov.C'f January 2C, la-2 

;a”c an inoc-j.fi :«• rv device contained in a black 


attache ease in the ofi.eor. of Sol Uurek, Hurofc Concerts, 


Incorporated? 



i 

i 











»J 


(&> 


ll 

: ! 
? !i 


•5 II 


'! 

-> 


Q ;;r. Huss, on the morning o£ January 2 3, 107 2 at 
around 9:30 did you meet ir Manhattan wioh cro.T.e 
L'cllcrkraut, Jeffrey Smilow and Murray Llbouon? 

MR. SLOTiilCX: I object to the form of the 

question as not being binding on my client. 

THE COURT: Ovc* r r» led. 

MR. ZEE! i'Xl : Sa n objcation . 

T13 cc Ur.T: cVO r cv> * ed. 

7v Same dec j ; natz.• 

THE COURT: I orr;r yen to answer. 

THE WIVdEES: f»c!7.e clecUmvticn. 

MR. JM’T-'E: At. v.':iv> U«*.t the y--- —r-- ,-r nr would 
* a s k. the C our t, 

i 

witness that he is to be held in criminal contempt 
pursuant to Rule 4 ID and Sections 401 and 402 of Title 
?. 3, United ?tehee Code? 

VJc no.old' state to the Court that wo arc at this 
tine, ready to proceed forthwith with a trial for criminal 

contomot of the witness Ki.chare* au...-.. 

THE COURT; I want, to tollycu, Mr. dure, 
r.r> I have throughout you:: examination this^ rr.olv.inc, thev 

* i 

»'our f l lure to answer the questions put to you. cons ° 

t 

u **, *,',v cr.'nii’iiii co.«'-v- 

iJov’fv* r , c 0 f n c a* the United Ptrt nn Attorney 


pursuant to Mule 423, to orally notify this 

1 






fe) 


concerned, because of the seriousness of this criminal 
..•.fircpt, - think that the United States Attorney should 
••'.seed on papers as indicated in Rule 4 2 B, namely, 

::..:t part "oren application of the United States Attorney 
.• .in order to show cause or an order of arrest." 


*cu have it. ade the applrcctrcn and s 


ince you make 


• ■ an*,.? *c *■ j on I i".h you to coroiy va’.th. Rule 42'J and proce; 
t ’ shov/ r* *.• 1 • cr an r a e r c)^ arrest ro vhaui 10 
.. , . r;r tc rho ; cam . , to be r .refect:by f r ank with you, v;i 11 
oeifv in writing for this ran what in is ns is facing. 
::>vioocly this rrccesdina v:i 11 be a jury proceeding. 


f IK • \. 1 • x* *. • • • 


Tyir^r 1 c i.Cw* 


TKa CCJ-.or: because it is inconceivable to ns 

• * v , ,* 

" "iwi t 3 n'/v v»o j..J. !. .* J £*i l'K fc i ijcj or c^kc. i .'j i n ci i^nnor 

Chat would limit pva.ichr.ent, if this man do guilty, to six 

. up-.hs, tkeva/s-r I vr.rt every letter observed. 

x n t orocr-vd :*d a's.inst i.r wrikin. I v'cnt the case 

to ~ ua j u: v trial ana I vart the Jad jU, *.,hoover 

o.a is, to. nave in r.inu r.v, views us J haw expressed it 

ar.e previously this i orni.vy of the soricusn-ass with which 

I vi •?•.•* the frun ‘ .re r ion of a rmrdor prosecution. ?ecp la 

•v.y no at, but the law will make them cay. 

Your Honor, with rv. ;..ru .'i' ’".*?■'* 


f l' • e- *»,• i, 


:n.•.;•!!e h ’ ala ml; that -- cine; we vil comply v;itu 
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0 

honor's direction to proceed op papers, but the 
nnent would ask that since under Rule 42D notice can 
ven orally by the Judge in open court in the presence 
v . defendant, and he will bo a defendant., being cited 

•.•iniaal ccnte~.pt. 

ce - ;r rr ': I have r.otrticd hin, it seers to 
several tirr.es. 

If he has nis under steed r.'.e I so notiry -•- 11 n<-v.. 
You Will be a defer.-le t in a criminal cc- ter pt 
jeaing. That is clear, isn't it, hr. lass? 

...Tfi.'Trc q • Vos . j. v, is, 

MR. jAi’iF: • We would ask your Honor that bail 

i:;eu for the defendant pursuant to that rule. 

THE cour.T: he isn't in custody yet. He L.-.sn t 

t arrested on this c large. 

I'.?.. j;dT-r: Uhat we will ash., your Honor, is 

he be fir rested at this Liir.e, be will serve mis vritu 
_:s tr.is afternoon. I believe under the rule, under 


•; ‘t l l. , 

the oral not 

* /"« i 

J. v_. 

is sufficient 

to cause the ar- 

• -...-I • 

— 1.4V. • . 

•. > n 1 ZjO ^ V ‘ i 

hi 

n with papers 

this afternoon. 

* V f* 

this tiro th 

at 

ha be placid v> 

.rider arrest and wo 


. j .... i 

' * - JL ■. * - * ‘ v 

;.;T 

t . •- - VI* *' t 1 \ ' 

V. . . w A. i- ^ 

- 4 • 


THE COURT: The ,v.arsb..i will take nin x:.y.o 

o/our ccr'pl..-nt, 1 h -be it. 












(8 


HR. JAr?E: That is correct, your Honor. 

THE COURT: All right, I will hear you as to 

bail. I will hear you, Hr. Jaffe. 

MR. J.AFFE: Yo".r Honor, excuse me just a moment. 

HP. HITLER: ”ith respect to bail, your Honor, 

1 think Hr. Putzel will —; e that in the post this witness 
even prior to being served with a subpoena has at all times 
cooperated with making l.is appearances on time. Ho has never 
at any time not cooper.with respect to mking his appear-' 


a nee: 


As a matter of fact, Mr. Putzel has commented to 

mo in personal communi cat -or -> witn rutij'c^u ww ’ 

cooperation. Because of the witness’ cooperation Mr. 
Putsel has, when the witness was scheduled to appear- an 
court prior vo his incarceration, waived the reporting 

y 

- . rs* vhr- r.ubooena. He says he will cull 


II 

iv I; 

t j 

date 

at the time of the sub 

Jl 

’ ‘ j ;• 

me . 

He knows that I ’./ill 

-»i; 

and 

the witness will be h’po 

i! 

■ 20 i ; 

i ■ 


In view of the v: 

~ i, 

r\ i 

*. X », 

cour 

t I feel that he can be 

■ :l :! 

to .v 

rep a r e this' matter. 


Till; COURT: Co yen understand that nc :s 

:i in t v»unisbv.v»nt without or 


tend Pont 










THE COURT: And I an to release hit* on his own 


jeognizance? 


MR. MILLER: Ho has at all tines appeared, 

e has never failed to appear. He has appeared and 

asperated with Mr. Putzol prior to being served with a 


.nbpoena. 


THE COURT: 1 an not going to got into the nurToer 


■)f people who have gone to Israel who have beer, connected 
,»iuh this case, but I an, aware ot thru? and I will see that 
bail is fixed in such an amount as to ensure that Mr. Huss 
is hare to stand trial for criminal corfccr.pt. 


- -*■ » nnn 

rii \ • wi 


M-.y r no hur«i.d, your v^^y’* 


THE COURT; Yes. 

• * • 

MR. JAITH: Your Honor is aware of ono of 

the circumstance:? which v;o wanted tc point out and vs would 

i 

like tc stress to the Court. 

V-e have at least three witnesses, who are 
essential witnesses to the government, who are not available 
to the government. I know that two of then are jn Israel. 
One o' those wii-nosr.es was served with a subpoena and furled 
to comply with the order, has not appeared in the United 


” £ no 


Another one of those witnesses is rcr.a p. e.;. >n 


but ir on.*2 st 


ahead of the people who are trying 


C! •' 







o 


© 


c .‘jorve him, 


In addition, Elbogon, who is another witness 
■ ''it the government sought to obtain, is nov.'herc to be founo, 
- ].?ast to compel his attendance here in the court. That 
one circumstance. 

There has been a myster .reus disappearanr.: of 
-ii.K:S 3 c:s to Israel and elsev:h:e:o in the United States 
a thet they are unavailable to the government. 

In addition, the circr- .i: nccs of this particular 


atant now are markedly 


differ., r. c than they were when he 


• sorely a witness. He fee-a., as your honor has “1" 

pointed out, a sentence without linit it convrctoa 

ior criminal contempt. He is involved or ho is charged 

« 

v.ith being involved with obstructing any type of aarr.in- 
i stir-ion of justi ce now by refusing to give ‘this court 
jssentiul testimony bearing on an absolutely heinous crir.e. 

In these types cf circumstances, given the nature 

/ 

.. r the crime, given the propensity and the involvement or 
others to flee and not to appear, the government is com¬ 
pelled to ash for bail in the amount of $50,COO cash or 


gr>. Miu.r.H; Your Honor, respect to the 


s rc::uor.t oner 


-- Mr. J::.y fe stated that the 


t.r. , if t'r.o wi i nous end the circvr./f noec un..e. he 


> 
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he appears have changed. Prior co the serving of a sub- 

I 

poena it was made clear to him the potential consequences 
of his refusal to cooperate. 

. Nevertheless, prior to the serving of the sub¬ 
poena he was at that time theoretically capable of fleeing 
and going to Israel if he intended to do so. Despite that 
he made his appearances, did not depart prior to the service 
of the subpoena, voluntarily appeared at Mr. Rutzel's 
offices for questioning at this time fully aware of the 
potential consccv.—ccs which may arise. 

Nevertheless he chose, not to flee, not to disappear! 

and he did cooperate. 

I 

I submit that the motion that Hr.- Jaffe makes 
for $50,000 bail would be excessive. 

THE COURT: He has 'every incentive to flee now 
that he didn't have before. He is a defendant. 

HR. PUTaEL: At that time he was aware of the 
possibility and it was made perfectly clear to him. 

THE COURT: New it is a reality. He is a 
defendant in a mast serious criminal case. 

Because of the reasons I have previously 
given — I don't see any near--it/ r ur jr. reading them cn 
the record again. Ho did not frustrate a case of spitting 
sidewalk. He has frustrated a case of murder. 


■JH 


cn the 






NOTICE OF MOTION FOR DISCLOSURE AND TO DISMISS 


I; UI.ICTD STATES DISTRICT COURT 

I* SOUTHERN DISTRICT 0.0 NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 


-against- 


I ; I r S ARD HESS ana JEFFREY SMILCW, 


NOTI CE OF NOTION FOR 
DISC SQSUKL AND TO DISMISS 


Defendants. 


SIR: 


Please take notice that on the annexed affidavit of 

j Eve Cary, sworn to the Q^d-day of November, 1975, the undersigned 

| 

;will move this court at a motion term thereof to be held before 

, tlvo Hon. T.iomas P. -Griesa, United State. , District Judge, at 
a time and place to be set by the Court, at the United States 
Courthouse, Foley Square, New York, New York, pursuant to Rules 
12 and 16'of the Federal Rules of Criminal Procedure 

(a) to disclose statements of the defendants made to 
government personnel; 

(b) to dismiss the charges upon the ground that the 
requirement to testify violates the constitutional 
rights of defendants and that the federal contempt 
powers are unconstitutional; 

and for such other and further relief as to the Court seems 
just and proper. 







rated: Q croton KT5 


Yours, etc. 


Cl£s£ ^ ClZ/I2>AM _ 

PAUL G. CHLVIGNY ' 

EVE CARY 

Attorneys for Defendants 
New York Civil Liberties Union 
84 Fifth Avenue 
New York, N.Y. 10011 


TG: PAUL J. CURRAN 

United States Attorney 
Federal Courthouse 
Foley Square 

New York, New York 10007 


jl 

jl UNITED STATES DISTRICT COURT 
ji SOUTHERN DISTRICT OF NEV7 YORK 


| UNITED STATES OF AMERICA, : 

Plaintiff, : 

-against- : AFFIDAVIT 

RICHARD HUSS and JEFFREY SMILOW, : 

Defendants. : 

i-x 


: State of New York ) 

: ss. : 

I County cf New York) 

EVE CARY, being duly sv/orn, deposes and says: 

1. I am an attorney with offices at 84 Fifth Avenue, 
and I an one of the attorneys for the defendants herein. I 


make this affidavit in support of their motion to disclose state- 








to* 


ments and to dismiss the charges. 

2. This is essentially a legal matter, as to which 
very few factual allegations here are relevant or necessary. 

On information and belief, government records and testimony of 
the defendants will show that defendants made statements to 
government interviewers in this case. Testimony now may subject 
one or more defendants to prosecution for previous statements, 
as set forth in the accompanying memorandum of law. The motion 
to dismiss will be partly based on this issue. 
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Spying Missions and T. Wiretaps 
Laid t~> nhrlichman by Officials 


CXi 


By SrTOOLU M. HFRSI1 

*'li. to T f Nw Yo/k Tim«* 


V/A'F.'NC’MTJ June 5 —John 
T>. Fh:.i » nan. fr .iiJc-r.t Mix¬ 
on's fo .* r iH f dome I c ad- 
\ .»r, u ’in- 6 .. -ries of es- 
pionag’ pjsj un. and at least 
t\ o F : ’> 'H’Sl;' vi: didosed i!-, 
1 "a A- Ttiap . beginning in) 
I'/; th.'. were carried out byl 
•a ad !.•» White House 
• t.T.e t 'o'JF, o;ici..!s knowl-j 
•- e b!r <ttvjut tbe Watergate 
irr ext.y..ti>n said today. 

!n add:!.on, the ofiieials said, 
d failed p' nr ng fo" a number 
of V, h'e House >rdercd bur -1 
■’'vies v.s authorized by MrJ 
•Ih.Iichman, althcgh it o.ld 1 
r at He I** -.•■ed whether anyi 
•such burglaries— including a. 
.plunr.’d f into the Brook-' 

|j.c- s Jr *i-' t.'on he:e—actually 
j C"*ok p are 

Mo't nf the opera’ions were 
Irnard'rated by John . 1 . Gaul- 
f>'d and Aw.nony T. U'asewicz, 

I two former New York City po- 
1 -on "i \vh • began working for 
• ■ \v ite H use in early 1 jSh, 
the c f:. is sard, including an 
investigation into the back¬ 
ground of Mario Biaggi, wno 
was defeated in yesterday’s 
N-w York mayn-al primary. 

Mr biaggj, as a fteshtnan 
Representative from the Bronx 
in ISC'), bitterly criticized ss 
"ihsulting” to Italian-Amrricans 
an early Nixon crime message 
to Congress cn'lmg for n at- 

Continued on Page 3 s, Col imn •> 


tack on organ : zed rhre. 

In.’.h’o Mr. thri’t nnsr s 
and ’ C. il i.i » l.'.t 
y l ire iovse prnti >—cl - r.ued, 
bs k:tov.u.d.’ablj sK:rcfS a> aj 
.rre'irsu o the la 1 11'”u-, j^ 

ry>-s M operation set up by Tir. 

N xon to it 't;;;ai.e the Pen- 


leak- 


uvzs- 


tie was to n t-y Ehrlichman,! 
V.V. tr° F.B.I.’s a s'eve. 
Thi: yet out that vay.’" 

A iret .p was installed and 
.. r to operate, the same 
source sa cl, although Mr. Kra.h 
was cut of town at the tine.' 
” for - the columnist returned, 



assumed that the 
House had prevailed up- 


.C.uii 

atroii'" we.e correct. .|v. h t 

One Ho ernmcni inv estigator ' „ , . H(Wer th ,. n tj , e 

said aft' de-Ci tyi.n o , c i ; ....... jj, e c'ed r ral Bureau 

tie Writs 1 uu-e giuup s work■ j 0 f - . !,-.;; Pn> IO take over 

nv deu to t* * Se v. |t j K hugging of Mr. Kraft. 

>::te corr ‘r’ tte -_ ^ | Mr. '. u. Held crdeied h:s men 

. --an 3d. the lorme Vj return to the Kraft re.i- 

Whiip House counsel, wno l ^jd nc\» ?*A rerrc’c t!*c v..r*t?>i> 
srhedited to tost; > no*t t/* so’,;r;e d n n:ph-r ,c k co* 

Wednesday, b iirins c jrt inier- — -—— It-—- 

vention. -- | 

Testimony by Caulfield .^t^^the^ J 

Jn his televised t*stimon>ll a / QU ul .1 

.last month before the Senate jof n.e _ ’ • toow# c f ? t 

(Water; ate committee, M'. Caul-, Mr. ( .-f- that 

If, eld, a form -1 i nd-rover po- lea sl . 0!K ’,.°i he n r _ ^l r *hrlich- 
iliceman in Yew York, pave a * as .nstalB-d on,..r. th ^ 
!far fr -m complete des Tiption man’s oiv/.t' ou f '“-,. 
of his initial assignment inside m ,.l v h.l. c i. n.e.s.^t .-^ • 

"S,* f r.t ,h,« *g% ;S!~S ■» 

I from Mr- Ehrlichman and .a.-.r appar. - ’ 

n'- a f,$TVFS- >»m» 




• wcr.utors 


iwi«-z und-r mv super ision, ; w het ' r r '.„ „-ere 
1 - rmed a varietv of investi- in the Vvaterg.ue case _w ere 


nerferined a variet” ci mvesu- m tne «,uv. F . .. - , ratc 
g.i-.e functions, rep riing the planning to conduct a P„ 
•results of h;s findings to the invest -.tta-tun two 

jv/hite House tlr-ough me 1 oo ttons os ' 1:C " n a ' ’ ,.; o P s ' al P j the- 

(not fui’y recall all of the mves- j Bern «!S*a» ^"mitiee 
;w?av ons performed m tl,,s ! ?" na k t * 0 . v ^ to hate received fuU 

''accounts of the ad hoc White 
' Officials said that, in addi-jnouse grt up’s actj>id e ^ /fJ” 

|tion to about IS clandestine|-.j r . Dean, Mr. Cauifieia ano -i 
•intelligence mission', Mr. Caul- tlasewicz. 1 

’field and tir. llasv. icz were I 0 , e closely involved person 
dT?vt'.v inveh ed in ; .e mstal- £ .,j r-.a; the planned breaK-m 
lation 'of a wiretap on telephone t ^ e Brook ings lrsutv . jn, 
lines leading to the George- liberal Washington resea.cn 
town residence of Joseph Kraft, or0 ; p, was di»cus-t d soir.eij. • 
the syndicated columnist. : n 1971, Mr. Caulfield wa» tow. 

a s/virre who was closelv in ' enm p said, t,'at ngh v' nil 


A source who was closely in¬ 
volved said that the wiretap 
was installed in early 1969 at 
the express direction of Mr. 
Erlichm.m. “Caulfield didn’t do 
it personally,” he sa d, “but got 
someon? else to look at it.” 

. At one point before the in- 
[stallation of the wiretap, the 
source said. “Caulfield asked 
Ehrlichman why they [the 
[white House] didn’t go to the 
FB I since he had been told to 
put it in for national security 
[purposes.” 


the soulcc ‘said, teat high White, 
House officials "*. a "). £ .\. 'f.jj ••! 
papers out of wmeoedy s ^ 
He did not wn w. ‘t<= 

.whose fi’-e v.a* involved. < 

1 it has been widely reported 
■th.u President Nixon personally 
ainhoti/ed ihe wmctappjng of 
*3 National Security Council 
and Fewagon » ,de5 ** ,q 69 

four newsmen in ’v ’ 

after what officials described as 

a serious news 


j 









Halpe-in at Krookllngs 
Ip late l°b9 Morton H Hal- 
pern th'm a member of me 
cout cil staff, resigned ai d be-j 
can.e associ.ite.1 v nh brouK-, 
inis, a i< T "V'v he stllll 
maintains. r. 1’ .oer.n .us al¬ 
so been a -oc.ttcJ with Dr. 
Daniel Eh.nerg, w:>se Federal 
trial on c.iaig s st- rv..ntng t'om 
his copying ,ni releasing of 
tie P rt'jon papers recently 
ended w n the judge disn . sed 
the case he a se o: tne miscon- 
d„,.t of t 1 e Government The 
papers were clnssiued Govern¬ 
ment do.uments ab.ut the ori¬ 
gins of t..e \ leuium war. 


'there ; s . i*ne cvi'ien'-e that 
Mr. i enlvITs ad hoc group 
was s ; i l ant"d. a le.t In 
son ' peels, by the plunders 
op-eiyti on. which war- orj,«- 
nit • J in Jt>ly, 1971. 

— fn a civil suit deposition re- 
,Iea xl today, Mr. Ehrlich; r .m is 
■ o ifid rs commenting ti tt in 
S'pi‘trier 1971. G. (■ action 
L’dUy. the former member of, 
tti" plumbers group who late t 
leJ the V, aterpire break-in) 
tram was initially introduce, 

‘as he rew man in place of 
Caukicid ” 

Ar d Mr. Caulfield, in Irs Sen¬ 
ate t r tv, has noted romc- 
what p-l .. in dy that “in the 
spring of 1971, I began to no¬ 
li e that, for some reason, the 
jair.ovr ' in* estimation work 
! i.v» ’•:d Eiasewicz through 
Ini o ... Tshed." 

Or : cif'-ly involved $n irce 
LuC het c e of the main furic 
[ri'-rs of Sir. LTasewirr ..•ho ( 
j -.-j I bear, hired thro -oh Mr. j 
Cun’: .’d a f- er spending 20 1 j 
, in pohre work, was to ^ 
( ,,fTp' to inf Urate large dem- j 
oiyru :rs in Washing.o:. , 

•' lr.ny vo ild j .st sta-.d around 
with iK-n and listen.” the a 
sour, e 5 a,d. ‘ It w as siily andjg 
they might just as well have f 
had the lot il police do it." ^ 

It has b en previously re. - 
ported that M". tllasewicz was 
hired by Mr. Ehrlichman after a 
clandestine meeting in mld- 
1969 at I a Ouardia Airport and 
paid in cr'h by Herbert W. 
kalmfcach. who was then FTesi- 
jd'mt Nixon's personal attorney. 
iT.-.e f .ids fo» Mr. I’laseviez 
were reported to have been 
I atiti.orlz._-cl by H. R. Haldeman. 

, i;h r f-..-.cr ' .'hitc House tint, 
ot staff. 

Bo.h Mr. Caulfield and Mr. 
Ulasewucz achieved national 
prominence dvrng the first of 
the tjevited Senate Watergate 
hearings last month when it 
was alleg'd teat they had both 
pvirirat; 1 in a White He us*, 
directed effort early this year 
to offer executive clemency to 
James W. McCord Jr., one ofj i 
the Watergate conspirator*, in; ] 

ireturn for his silence. I ( 

One kro'.vlec:..; In offtrie!' c 
said that most of the Caulfield- [ t 
Ularewicz a- s pnneius ”in-| 
voiced spec fIc e-ents that a!-| t 
ready hampered.'' He added,! c 
“Tney were just checking out! 1 
press reports to seek what e'.'ej t 
they could learn that wasn't in i 
the newspapers—like My Lai.'i i 

“That’s not illegal,’’ the offi-j i 

cial declared. j i 

Asked if Mr. Ehrlichm.ar. was| ; 


,;jrcy.rg the White House In- 
tel'igtnce o s :”:-in, the of.i- 
cis! su'.d. ‘Oh Cvd, yes. Caul- 
fl-.id v r sn’t thinking tne-e 
ithir.gs uV 

A Tbe on'y sumeiilai.ee orojett 
ithat was initiated b> the two 
|r,icn was me investigation into 
ithe background of Mr. tiaggi, 
their foncer c*>lleigue cr. tr.e 
iNevv Yo k police torce, the ofii- 
|-ial said. a'Phcugh that cfiotl 
also received White House 
'sanction. 

I Mr. Biaggi’s sharp attacks on 
the Presidential crime message 
began in early May, 19’ 9. In 
one news conference, Mr. Eiaggi 
said mat he had been troubled 
by Mr Nixons message in 
which he sought “out Italian- 
- Americans for undeserved no.o- 
jriety whi's there are ergym . a- 
jtions in ex ’ .nee who r-r.'y 
exhort v;di,i e arid whose a< 
border on tirj"..;"—,. civ-r- 
ert ttf'Tcr.ce to rat-tcal antiwar 
£i oups. 

5 Other Inquiries 

j'>e -ourcc said lh#t Mr. 
Caulfield and Mr. ria.-.-w-.pr 
both suspected that Mr. Biatgi 
had seme connections to or¬ 
ganized crime, a suspicion they 
apparently could not cJt'.fit t> 
(with their clandestine research, 
i Tli? two men have been puo- 
jliclv 'In l ed to at least tne 
1 other u : er,o\ er iuves’i; ;:r ,v 
jin IOC J .it; 1 970 •vitn c •• "Js 
political overtores. 

These i mltM.d resear, i ‘nto 
the Chap tvaiudick inr-j?.it 
i-vob in® Fens tor ru'-vai-i 1 
Kcrnedy, D-mocrat of Massa¬ 
chusetts. in 13-9; a pc-unt’aHy 

? \ ‘ i • • *r» 

Repiesectat v? Carl A i “it. 
Democrat of Oitlahrma, the 
House Speaker, poss’iiie finan¬ 
cial links between Senator Ed¬ 
mund S V.uskie, Democrat of 
Maine, ar.d su.ne corporations 
with pollttmi- poblems. the 
fi to:. g ot S^n tor H. ’ H 
Humphrey's 19E8 campaign fur 
the Presidency, and rumors 
that the brother of a leading 
Democrat might ha’ e been in¬ 
volved m a homosexual in¬ 
cident. ,, ,. 

In addition, Mr. Cau field 
and Mr. E'lasew-icz also uport- 
edly investigatt'd the alleged 
harassment of Mrs. Dtvid 
Eisenhower by a Florida sc tool 
teacher. Mrs. Eisenhower is 
President Nixon's younger 
daughter. Jjlie. 

Mr. Clasewicz is now living 
in Hadlcv, N Y. Mr. Caultieid 
was disni ssed last month trom 
his post as as istant director 
of the Treasury Department s 
Bureau of Alcohol, Tobacco 
-n<l firearms. 









NOTICE OF MOTION FOR DISCLOSURE 



!! UNITED STATES DISTRICT COURT 

I! SOUTHERN DISTRICT OF lu/.\ FORK 

I!_- _ -- 

41 

UNITED STATES CF .'ULRICA, 

Plaintiff, 

-agair.st- 

R1CIIARD HUSS and JEFFREY SMILON, 

Defendants. 

ji- 


SIR: 

PLEASE TAKE NOTICE that upon the annexed affidavits of 
Paul G. Chcvigny, sworn to the 2nd day of November, 1973, of 
Richard Huss, sworn to the 31st day of October 1973 and of 
Jeffrey Smilow, sworn to the 1st day of November, 1973, the 
charges and all the proceedings heretofcre had herein and in 
; the cause of United States v. Cohen and Davi s, 72 Cr. 778, the 
lundersioned will move this Court at a motion term thereof to 

i 

t 

be held before the Hon. Thomas P. Griesa, U.S.D.J. at a time and 
place to be set by the Court, at the United States Courthouse, 
Foley Square, New York, New York, pursuant to the Federal Rules 
of Criminal Procedure, Rule 16, the First, Fourth, Fifth and 
Sixth Amendments to the United States Constitution, and Title 18, 

V 

* V 

U.S.C. Sections 2510-20 and 3504 for an order compelling the 




NOTICE OF NOTION 
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!! United States to disclose to defendants: 



I 

I 


i! 


|i 

l| 

t 

i 


(1) Any and all actual voice records, tapes, mechanical 
or electronic recordings, and any and all logs, records, memoranda 
letters and airtels, of any wiretapping, bugging, electronic 
or other similar surveillance, 

(a) of any wire or oral communications to which the 
defendants were parties; 

(b) of any v'ire ev oi-al communications at the premises 
of the defendants; 

(c) of any wire or oral communications at any place 
in which the defendants had an "interest" at the time 


ii 

i! 


of the surveillance; "interest" meaning any property 
right in the place or any other nexus of use, access, 

political association and reasonable expectation of 

* 

privacy; 

(d) of any wire or oral communications placed under 
surveillance for the purpose, in whole or in part, 

in gathering evidence or leads against the defendants, 

(e) of any wire or oral communications of members of 
the Jewish Defense League; 

(f) of any wire or oral communications at any place 


♦Defendants have annexed hereto as Exhibit A a list of addresses 
and telephone numbers at which they and the other persons re¬ 
ferred to in paragraph (2) have had an expectation of privacy in 
communications in order to aid the Government in searching for 
the materials sought by this motion. The list is not to be 
considered exhaustive of such places since it is the responsi¬ 
bility of the Government to make the necessary investigation. 







at which the defendants were present at the tiire of 


l 

i 

i 

the surveillance; 

(g) of any wire or oral communications in which any 
party to same is unidentified; 

(h) of any wire or oral communications in which the 
defendants are named or otherwise referred to. 

i 

(2) Any and all actual voice records, etc. and any 

land all logs, etc. of any wiretapping, bugging, electronic or 

;| 

other similar surveillance of any wire or oral communications: 

(a) to which any attorney for the defendants, his 
agents or employees was a party; 

(b) to which co-counsel of defendants' attorneys, 
and their agents and employees ’./ere party; 

(c) any conversation at which any such persons were 
present; and 

(d) at the homes or offices of any such person. 

(3) Any and all logs, records, memoranda, letters, and 

I 

airtels of any surveillance of wire or oral communication such as 
are described in (1) and (2) supra , v/hich surveillance revealed 
the existence of said conversation but not necessarily the 
contents. 

(4) The demands for disclosure (l)-(3), supra , embrace 
surveillance undertaken not only by the United States, its agents 
and employees, but by any governmental agency—state or local— 


and by any private person or corporation; and further embrace any 







■ 

r ! *• ! 


! surveillance of wire or oral communication to which a party to 

j 

that communication allegedly "consented". 

(5) For any surveillance as described in (l)-(4), 
supra , for which there are no logs, memoranda, letters, records, 
or air-tels,the names and business addresses of the persons 

who conducted said surveillance or who have knowledge of said 
surveilianee. 

(6) For any sui\oillance requested (l)-(5), supr a, 


which this Court might deny the demand for the logs, memoranda, 
records or airtels of same, the existence and circumstances of 


same; “circumstances" is meant to include date and place of 
the surveillance, who was present at said place, who conducted 
raid surveillance, the manner .in .which it was conducted and all 
other relevant facts. 

(7) The demands made supra seek not only disclosure 
of surveillance presently known to the government but that which 
in the exercise of due diligence may become known thereto. 

(8) Defendants further demand all applications, affi¬ 
davits, memoranda and other papers submitted in support of 
applications for executive, administrative or judicial approval 
of such surveillance as described supra (paragraphs (1)—(7) and 
all administrative, judicial and executive orders, opinions and 
decisions responsive thereto or relating to items (l)-(7). 


(9) Defendants further demand disclosure of whether 





© 

jj and to what extent representatives of the White House Staff, 

. including the so-called Intelligence Evaluation Committee and 
its staff, comprised of representatives of the White House, 

CIA, FBI, NSA, Departments of Justice, Treasury and Defense 
Departments, and the Secret Service, or any other Federal, State 
or local government agencies, participated in any activities 
v/ith respect to the preparation or investigation of the subject 
j matter of this case which activities were unauthorized bv any 

f 

I 

court, consisting of burglary, acts of sabotage, mail searches, 

| 

,electronic surveillance devices, provacateurism, breaking and 

i 

jj entering, or any and all other espionage tactics used against 

! | 

;the Defendants herein, or in the preparation of the indictment 

{ 

,herein. 

i 

I 

(10) Whether and to v/hat extent employees or agents 
of the White House, including the above-named Intelligence 

(Evaluation Committee, its members and representatives described 

i 

j 

above, and/or the so-called White House Special Investigation 

' 

Unit designated as the "Plumbers" and any other agencies of 
jgovernment or private persons acting on behalf of agencies of 
^government participated in any or all of the espionage activities 

jdescribed above against these defendants, the Jewish Defense 

I 

League and members of it, and/or the attorneys for defendants 
and for the Jewish Defense League and for other members of the 
Jewish Defense League. 

(11) Whether and to what extent files which may have 
affected the Defendants or the prosecution herein have been lost 










(0 


II 

I or destroyed. 

(12) Defendants further request disclosure of all 
airtels, letters, records, memoranda or other written material 
which incorporates or makes reference to, either explicitly or 
implicitly, the product of any surveillance as described (1) 
through (11), supra , or makes reference, either explicitly or 

implicitly, to any surveillance as described (1) through(11), supra 

i 

(13) Defendants further respectfully move this Court 
for an Order of continuing disclosure of the items sought supra 
under Federal Rule of Criminal Procedure 16(g) and any applicable 

ilocal rule or rules. 

(14) Defendants further request an evidentiary hearing 

l 

prior to trial to determine: 

(a) whether the government has fully complied with the 
demands made, suera (said hearing is requested for the 
earliest possible date); 

(b) the standing of the defendants to raise the issue 
of the legality of any said surveillance; 

(c) the legality of any said surveillance; 

(d) the extent to which said surveillance resulted in 
the discovery of defendants as witnesses in the case 
of United States v. Cohen and Davis and tainted the 
evidence that would have formed the basis of examination 
of defendants by the government at the trials of 


Cohen and Davis. 












(e) The purpose of such surveillance. 

(15) Defendants further move that, in the event said 
hearing should disclose that their identities as witnesses in 
I U nited States y. cohen and Dav is were discovered as a result of 
| illeoal surveillance or that the evidence on which they were to 
be questioned in that case was tainted by illegal surveillance, 

! that the charge herein of criminal contempt against defendants 

i be dismissed. 

*1 

The grounds for this motion, as more particularly set 
I forth in the accompanying affidavit and memorandum of law are 
j that only through effective pre-trial adversary inquiry ran the 
defendant be protected in his right to be f: pc of the expects 
of unlawful wiretapping, bugging electronic and other similar 
surveillance, and all other illegal actions by the government. 

(16) -Defendants further request that this Court issue a 
‘protective order directing that the nature and contents of the 

aforesiad requested materials: 

(1) may be disseminated only to counsel of record for 

defendant; and 

(2) may not be disclosed except with the express written 
permission of said defendant to any other person, 
natural or artificial, public or private, whatsoever. 

(17) Defendants further request such other and further 
relief as seems just and proper to this court. 


!• 











Yours, etc., 



Dated: Hover.ber *3., 1973 



PAUL G. CHEVIGNY 
EVE CARY 

Attorneys for Defendants 

New York Civil Liberties Union 

84 Fifth Avenue 

New York, N.Y. 10011 


'10: P.’UL J. CURREN 

United States Attorney 
Federal Courthouse 
Foley Square 
New York, N.Y. 10007 
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, PAUL G. CHEVIGNY, being duly sworn, deposes and says: 

1. I r.m an attorney admitted to the Bar of this Court, 

j 

with offices at 84 Fifth Avenue, New York, New York, and I am 

^ one of the attorneys for the defendants herein. I make this 

1 1 

'affidavit in support of the defendants' motion for disclosure 

i 

and to suppress and dismiss the charges. 

l 

2. Some of the previous history of the surveillance 

: in this case, as disclosed at earlier hearings, is set forth in 
i the opinion of the Court of Appeals in Un ited States v. Hus _ s x 

i 

1 4 q2 F 2d 33 (2nd Cir 1973). In approximate chronological order, 

i; 

' drawn from the opinion, the events are as follows: 


j D ate 


October, 1970 


j April 22, 1971 
| June 3, 1971 


June 29, 1971 


_ Dc g c ipt ion 

Commencement of unlawful wiretap of Jewish 
Defense League (JDL) office telephone; 

Amtorq bombing; 

Physical surveillance of Sheldon Siegel 
begins; 

S. Siegel indicted, N.Y. Sup. Ct. for posses¬ 
sion of explosives; 

End of unlawful tap of JDL office telephone; 
S. Siegel agrees to become informer; 


July 2, 1971 End of unlawful tap of JDL office telepnone; 

August 9, 1971 S. Siegel agrees to become informer; 

September 8, 1971 Indictment in Amtorg bombing EDNY. S. Siegel 

is indicted, but continues as informer; 

September, 1971 S. Siegel is promised immunity; 

December 15, 1971 Commencement of unlawful wiretap of S. Siegel 

home tedephone; 

January 26, 1972 Smoke bomb in offices of S. Hurok (subject of 

trial underlying this case); 


March 1, 1972 


End of unlawful wiretap of S. Siegel home 
telephone. 





I 


i There are on information and belief no examples of lawful elec¬ 
tronic surveillance. This apparent patchwork of wiretapping and 
police investigation, punctuated by acts of violence, suggests a 
number of questions. Defendants assert that the sequence of facts, 

! 

together with the conclusions drawn by the (" ~uit Court, and re¬ 
cent developments in the law demonstrate: 

| ( a ) Defendants have standing to assert a privilege for 

unlawful surveillance of the Jewish Defense League because it was ■ 
directed against them, whether or not they were parties to con¬ 
versations ; 

i 

(b) Defendants have standing to assert a privilege 
| for unlawful surveillance of Sheldon Siegel, because it was di- I 

rected against them; 

i 

I (c) It is likely that there are surveillances not 

yet revealed in previous proceedings, as to which defendants have 

standing, including surveillance of the JDL and its members. 

i 

A. Standing Of Defendants For Survei llance Of Siegel 

3. The admission by the government of a tap on Sheldon 

j 

'Siegel's telephone from December, 1971 to March, 1972, long after 

Siegel was made into an informer and had even been promiseo 

immunity, suggests one thing very clearly: the tap was no t 

In rimari 1 v directe d against Sheldon Siegel^ The government was 
* - 

hoping to hear Siegel's conversation with other members of the 
JDL, and thereby obtain evidence against them, or these they 
mentioned. Even if it is assumed that the tap was a check on 
jsiegel's veracity it is still true that it was directed against 














persons other than Siegel, members of JDL expected to call in and 
presumably rake statements which would verify or contradict his 

i 

information. It is significant that apart from the JDL wiretap 
which ended before the Antorg bombing governmental officials es¬ 
tablished and admitted to an unlawful wiretap only of an informer, 
’ho was an integral member of a tightly organized political group, 
o^htr members of which v/cre suspected or accused of conspiratorial * 
crim.es with the informer. Officials did not admit to taps on 
other members, who were not informers. The reason? The authorities 
believed that the other members of the organization would not 
have standing to assert the invasion of Siegel's privacy, ard 

Sicc rl would hn’~s no reason to assert it.* The point here is that 

I 

ithe surveillance was directed at persons other than the informer 
whose telephone was tapped - persons in the same organization who 
'might bs identified as callers, or through conversations. It is 
for this reason that defendants urge the court to determine the 
jpurpose of the wiretaps. If there is dispute about the purpose, 
jan evidentiary hearing should be held. 


*It is true that Sheldon Siegel dxd have occasion to assert his 
standing when he became a prospective witness in the Hurok case, 
but at the time the surveillance was begun (December, 1971), 
several factors excluded that from official consideration: (a) 
the government presumably in December, 1971, had no reason to 
suppose that there ever would be a "Hurok" case, in January, 1972; 
(b) the right of a witness to assert his privilege was not general¬ 
ly recognized before Gclbard v. United States , 408 U.S. 41 
(June 26, 1972). 









3 . LiVe l i ho -vl Of further Furved 1 Inncc 

4. Defendants do not mean to assert by the foregoing 

.1 

ij paragraphs that they accept the representations made in earlier 
l! proceedings that the only unlawful surveillance was that on the 
jdl telephone up through March, 1971, and the tap on Siegel s 
telephone in the winter of 1971-72. We do mean to assert that 
those taps are admitted 1c just because they either do not seem 
on the surface to help the defendants, or because some officials 
j! believed that the defended.', ..ould not have standing to challenge 
them. We reiterate that it is improbable that there were no taps 
on JDL telephones, once the Amtorg bombing had occurred. Amtorg, 
on information and belief was a Russian trading agency. As late 
as January 23, 1973, then Attorney General Kle-indienst asserted 
in an affidavit filed in United_SjLgte s v. _ gf u art C( ? . h 9 H 
(the Kurok case), that the surveillance was a matter of fore ign 
I security, and therefore exempt from the strictures of United Sta te, 
■ v. Un'led States district Court , 407 U.S. 297 (June 19, 1972). 


il The same assertion was made as late as 1973 by the government in 


the civil action in the District of Columbia based on the same 
JDL tap (October, 1970 - March, 1971) . Z weibon et al v. Mitchell 
71 Civ. 2025 (DDC). If foreign security was the purpose of taps 
cn JDL offices and/or members, and it was thought to be exempt 
from the warrant requirement, there would seem to have been an 

± fortiori case after the Amtorg bombing. 

5. The tap on the JDL office telephone was instituted 

in October, 1970. If the authorities were willing to undertake 










• > 

• * t 

® © 

1 


1 

1 

cnch unlawful surveillance, it strains credulity to imagine that 


(* 

| ; 

all such sources were suddenly ended in the middle of the Amtorg 




investigation, and before any informer was found. 



1 

6. One extraordinary fact, not emphasized by the 



1 

Court of Appeals, is that Det. Santo Parola, Sheldon Siegel's 




handler, was heard on Sheldon Siegel's own tapes of conversations, 



1 

speaking of the source of information, saying, "It's done on 




wiretaps" (482 F.2d at 49) . Det Parola used the plural instead 



■ 

of "It's done on a wiretap" This may of course be mere loose 



1 

phraseology, but it clearly suggests more than one wiretap. A 


• 

w 

second point is that the logs submitted by the government 



■ 

apparently disclosed nothing which would have led to Siegel either 



1 

1 

as a suspect or an informer. Nevertheless, the Court of Appeals 



1 

i assumed, in order to reach its decision reversing the conviction 



■ 

of Siegel, that there was such information, or at least that the 


• 

■ 

jimplication raised by the words of Dei. Parola that there was 



1 

j 

such information was not rebutted. That implication remains 


• 

I 

open; we have not yet seen a tape or a log which would have pro- 



■ 

duced such information. 



1 

7. It is just as difficult to believe that there were 



1 

no electronic surveillances (even with a warrant) on any offices 



■ 

1 

1 * 

|or members of the JDL after the Hurok bombing, apart from the 

• 

- 


« * 
( 










& 

wiretap on Sheldon Siegel's home telephone. Unless in fact that 
wiretap revealed everything the government needed to know, and 
it apparently did not, there was every reason to look elsewhere 1 
than to Siegel alone for information. 

8. Recent history has shown that circumstances make 
it extremely difficult for the government to make an unassailable 
assertion that there is no unlawful surveillance, or that records 
found of such surveillance are in fact complete. The reports now 
contain a number of cases in which surveillance has been found 

after assertions that there has been none. One of the leading 

jcases concerns a previous stage in this litigation. United State 5 1 

j 

t 

v. Smilov; , 409 U.S. 944 (1972); 472 F.2d 1193 (2nd Cir. 1972). 

i 

[There it appeared, at the Supreme Court level, that the govern- 

I 

I 

aent actually may have had some surveillance of Mr. Smilow, pre- 

i 

jviously undetected because it was under the name "Jeff". This 
1 case and other cases, cited in the accompanying memorandum of lav/, 

I 

! reveal that the government is not always able to retrieve records ! 

! ' I 

[of all its surveillance, for a number of reasons. These may be 

I 1 

simply summarized as follows; 

l 

| 

(a) Government listeners often do not know the 

i 

names of callers. The events in the previous Smilow case arose 
in this way. This means that a call may come into a line which 
is illegally topped, or words be spoken that are bugged, and may 
yield i nforir.ation, but it may not be easi ly traceable to the per- 
j: son who i n-, de it. 




(b) The government does not know which logs or tapes 
of surveillance to canvass. Unexpected persons may call in on 
lines which are tapped in connection with entirely separate 

I 

imatters. This is especially important in connection with calls 

j 

to and from attorneys. 

(c) Sources are difficult to trace because records 
are often kept solely by the name of the person who owns the tele¬ 
phone, and not by the names of callers. 

(d) Central record-keeping about wiretaps, especial¬ 
ly illegal ones, is very sketchy. Facts are concealed as between 
agencies, and even within agencies. 

(e) Personnel sometimes do not know the source of 

li 

items in a file, especially if they are unlawfully obtained. 

' (f) Material revealed in tapes or airtels is some- 

I 

times not included in logs. 

Accounts of difficulties encountered by attorneys in attempting 
to make a final determination of taint are set forth in copies • 

1 of affidavits of Michael Tigar, Esq., dated Aoril 11, 1971, in 

I 

I 

I the record in the case of United Sta te s v. Ahmad, M.D. Pa. Index 

#14886, and of William Bender, Esq., dated March 5, 1973, in the 

I 

lease of United States v. William, ^vc^ s, E.D. Mich. Index #48104. 

i 

; Copies are attached hereto. 

9. The revelations of the Watergate investigations 







& 


ll 

Lave raised still other problems of surveillance. On June 7, 

! 

1973, the New York Times printed the text of a plan for mtelli- 

i 

gence-gathering. (See attached) It is not only related to in- 

i 

ternal but to so-called foreign security. The text states, in 

i 

i 

i p->rt, under B : 

i 

E LECTRONIC SURVEILLANCE AND PENETRATIONS. 

i 

"Present procedures should be changed to permit inten¬ 
sification of coverage of individuals and groups in the United 
Statcswho pose a major threat to the internal security. 

Also, present procedures should be changed to permit 
intensification of coverage of foreign nationals and diplomatic 
establishments in the United States of interest to the intelli- 
j| gence community. 

It appears, forthermore, that despite protestations to the con¬ 
trary, part or all of the plan was put into effect. Sen. Lowell 
Weicber charged that part of it was used, see Lew York Tim~s 

I 

I June 11, 1973 (attached! The plan itself baing applicable to 
problems of "foreign" as wtxl as domestic security, and the JDL 
presenting serious problems in relation to both are *s, the plan 
'was fully as applicable to the JDL as to other organizations. 

10. The Watergate revelations make it more clear than 
• ever that a government agency cannot rely on the bland assurances 
of others concerning the existence of unlawful surveillance. 

Thus an article in Newsweek for June 11, 1973, summarizes some of 







(<9 

j| 

! the conclusions. It appears that the plan of the Interagency 
Committee on Intelligence was put into operation, despite dis¬ 
claimers . More important, certain wiretaps not known to other 

i 

.persons in government were kept secret. Similarly, The Mew York 
i T. mrs for July 10, 1973 reports that material related to the 
1 "-olumbers" group was concealed even from FBI agents by high 
government officials. Again, the New York Tir:_c_s for June 6 re¬ 
ported other "untraceable" wiretaps attributed to John D. 
Ehrlichman (see attached). 

11. These issues are relevant to surveillance problems 
of the JDL, for several reasons which appear on the surface of the 
facts in the case: 

(a) Information concerning the unlawful wiretaps 
emanated from the Internal Security Division of the Justice 
Department, which was one center also of the work of the Inter¬ 
agency Committee on Intelligence. 

(b) The wiretap of Sheldon Siegel's telephone was 

approved at a high level and in such a specialized manner l *at it 

ible for other surveillance to have been approved via 

"non-routine" manner, making detection very difficult. 

(c) The government itself turned up references to 
Jeffry Smilow in an earlier case when it had not previously been 

able to find them. 


. '' h ' «. 

■/. 


'I 

| is poss 


similar 










12. The problems of proof raised in the foregoing 

I 

paragraphs are not applicable solely to"left-wing" organizations, 
in some manner which would exclude the JDL. In the first place, 
as previously noted, there was admitted unlawful governmental 

i ... 

activity against the JDL. Moreover, clandestine activities were 
! conducted by the government with relation to right-wing organi- 

I 

i zations for many reasons. The New Vorh Times for June 24, 1973, 
records one such infiltration, (see attached). It is now well- 

j 

known that Sheldon Siegel was a government informer at the time 
his home telephone was unlawfully tapped, and before and after 

I 

{that time. It is apparent that the admitted tap was used as an 

avenue to other members of the organization. 

ijc. Standing of Defendants With Relation To Existing and/or Un¬ 
detected Surveillance 

13. The attached affidavits of Jeffrey Smilow and 
Richard Huss detail their relationships with the JDL, Sheldon 

I 

Siegel, and other members of the organization. On information 
and belief, these will show the associational interest in all 
information obtained by the government. This is peculiarly a 
case in which the interests of the defendants, JDL and Sheldon 

I 

I Siegel cannot be compartmentalized. The interests of defendants 
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in nil such surveillance should be 


Sworn to before me this 

day of November, 1973 
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STATE OF LEW YORK 

ss. : 

COUNTY OF NEW YORK 

i: 

ii ! 

• I 

I 

RJC'Ai-.J HUSS, being duly sv;>in, deposes and says: 

1. I reside at 5 Staten Islai. Dlvd., Staten Island, 

I 

K'-'W York. 

I 

2. I have bc;n a member of the Jewish Defense League 

| i 

isince November, 1970. 

i 

3. The purpose of the Jewish Defense League is to 

I- 

iholp Jews. It does this in a number of different ways. We seek 1 
to put pressure on the American government to use its influence 

i 

ion ether cevernments to cease anti-Semitic policies and persecu- 

i 

tior. of Jews. We do this through demonstrations, picketing, 

i 

'rallies, sit-ins etc. We also have organized poverty programs 

I 

I for Jews and have attempted to see that existing programs met the 

» 

I 

^neods of poor Jews. We have been involved on school boards and 
election campaigns. We have had an excellent education program 
(including Jewish history, physical education and Hebrew language 

j 

! classes. We have sought to affirm our Jewish identity and instill 

j 

pride in Jews of their religious and cultural heritage. 

4. The JDL is divided into two parts: the adult 

movement and the youth movement. I was a member of the youth 

I 

'movement which consisted of members under the age of 25 and members 

! 

who were still in school. Adult members were in charge of raising 
money and making policy, while the youth movement members carried 









© 


out most of the organizations activites. 

5. During my first year of membership I occasionaly 
!visited and telephoned JDL headquarters in Manhattan. Most of my 


work was done in Staten Island where I was an active member. I 

! 

went to many demonstrations during this period. In the fall of 
1 1971 I was appointed Staten Island coordinator for the JDL. In 
.this capacity I tried to increase membership in the organization 
and sometimes gave talks about the JDL to temple groups. I also 

I 

attended weekly administrative board meetings of all of the New 

i 

York area co-ordinators and other JDL officials such as director 

k 

j 

of publicity, director of activities etc. to report on my work. 

I worked approximately 10 hours per week on JDL activites. In 

: 

I 

approximately Mrach of 1972 I was chosen to be director of activi¬ 


ties of the JDL. At that point I was given my own office at JDL 


i headquarters where I worked from three to four hours each weekday 


/and a full day on Sundays. I occasionally spent nights in the JDL 


'office. I was sometimes alone in the office or with only one 
!other person. 

I 

6. Much of my work at all Limes consisted of tele¬ 
phoning. Often we would have to telephone the entire JDL member- 

I 

|ship which we did instead of writing to them to inform them of 

' 

I an activity to take place immediately. In the Brooklyn head- 

i 

[quarters at 4002 New Utrech Avenue there were three telephones 








1 for youth movement workers, two for receptionists, and approxi¬ 
mately four for the adult movement. We all used all of the te lo¬ 
ll 

phones. No one had a private line. I only called out on Brooklyn 

j 

headquarters telephones, but I did telephone to the New York 

headquarters when they were in Manhattan. 

7. My lawyers in connection with this matter have been; 

Bertram Zweibon, Arthur Miller and Robert Persky. I have talked 
to all of them on the telephone. I have been to Mr. Zweibon s 

office. 

ij 8. At different times I have telephoned every member 

if 

I 

l|C f the JPL who belonged to the organization at the same time I 
jiwas. I am searching now for adoitional telephone numbers that I 

it 

■called and will submit them when my list is complete. 

I 

I 

Sworn to before me this RICHARD KUSS 

j 

1st day of November, 1973 

I 

! 

i ____ 

, NOTARY PUBLIC 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 


UNITED STATES OF AMERICA, 
Plaintiff, 


WILLIAM AYERS, et al., 


Defendants. 


Indictment No. 48104 


SUPPLEMENTAL AFFIDAVIT IN SUPPORT OF DEFENDANTS 
MOTION FOR DISCLOSURE OF ELECTRONIC SURVEILLANCE, 
FOR A PRE-TRIAL. HEARING TO SUPPRESS EVIDENCE, 

AND TO DISMISS THE INDICTMENT. 


State of New Jersey: 
County of Essex. : 


William J. Bender, being duly sworn, deposes and 


says: 


1. I -am making this affidavit in support of the 
defendants' motion to disclose electronic surveillance, and 
to inform the Court of certain facts which demonstrate the 
need for an evidentiary hearing on said motion. 

I , 

2. In my experience as a defense counsel in 
United States v. Ahmad , M.D.Pa., No. 14,950, a case involving 
illegal governmental electronic surveillance, I have become 
familiar with techniques of the F.B.I. in conducting such 
surveillance, and with the problems of attempting to discover 
the extent of surveillance of a given defendant, the extent 
of surveillance used to investigate the case, and of devising 
an adequate court procedure to ascertain whether the government 
has fully complied with its legal duty to disclose all illegal 
taps to which a defendant has standing to object. 












' 3. The government in Ahnad , "admitted to what 

... lit] believe[d] are probably conversations of Sister j 

1 ) 

Elizabeth McAlister, one of the defendants in this case, said, 

conversations having been overheard in a "national security 

\ 

i 

i electronic surveillance authorized by the Attorney General 
of the United States. (Hearing of May 24, 1971, pp 56-57). 

The government steadfastly maintained from the outset that 
j the overhearing of Sister McAlister was inadvertent, having 
! nothing to do wi n furthering the prosecution of its case and 
| having no relationship to trial evidence. (Id. 73). The 

government also adamantly asserted in the early stages this ^ 
! case that the logs of the two- alleged McAlister conversations 
were all that the defendants were entitled to or that existed. 

I 

j The government unequivocally informed the court that it had 

j "searched the investigative agencies of the federal government 
I 

(Id. 58); "searched our files" as "to any surveillance to our 
j knowledge conducted by state or local,law enforcement agencies 
or private persons," (Id. 66), and as to those places wherein 
j the defendants claimed on expectation of privacy in their 
! ! moving papers ”{i]f those people had an expectation of privacy 

I' 

in those promises and if they have ever made a phone call 
' from those places, and if the surveillance which the defendants 
! ; allege occurred did occur, then the records of the Department 
| of Justice we searched would have disclosed that fact. They 
I have not." (Id. 86A). 


I 
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The government, however, consistently attempted • 
to retain for itself the disposition of the question of whether 
the defendants had standing to compel disclosure of electronic 
surveillance that may have occurred at places wherein 
defendants asserted an expectation of privacy, as set forth 
in their moving papers (Id. 58, 59). The Deputy Assistant 
Attorney General claimed, "that the interest of ... [the] 
court and the interest of justice do not require us to go 
through an extensive search of our records on the basis of a 
totally unsupported claim of an expectation of privacy." (Id. 
64). - : 

5. In a post-trial "taint" hearing, the government, 
in response to defendants' renewed motion )t full disclosure 
of electronic surveillance, again unequivocally denied any 
additional electronic surveillance to which the convicted 
defendants had standing to object. (See Hearing of May 1, 

1972, pp. 70-73). After turning over the logs of the two 
alleged conversations of Sister McAlister, the government 
produced Age Mason Smith of the Phila-:' lphia F.B.I. office 
and Agent Gary V7att of the Washington, J.'.C. F.B.I. office to 
testify at the taint hearing. 

6. The government's earlier representations, that 
whatever illegal electronic surveillance (of the so called 










"national security" variety) it may have conducted was only 
for intelligence data gathering, were promptly contradicted. 
F.D.I. Agent Smith, who initiated the request for the surveil¬ 
lance in question (Heating of Hay 2, 1972, partial transcript 
p. 31) , and then supervised the surveillance operation (Id. 

36), testified in direct opposition to the prior representation 
of the government attorneys; the surveillance was conducted 
to gather evidence to further the prosecution in this case 

(Id. 24 , 45, 47) See \ 3, s,upra ) . 

7. The government's representations, that it has 
made a bona fide exhaustive effort in searching its wiretap 
logs to ensure full disclosure of all illegal wiretaps for 
which defendants have standing, should not be accepted by 
this Ccurt; in view of the inadequacy of the government's prior 
record of inadequate searching techniques, a full hearing on 
the sufficiency of the search is necessary. The determination 
of the participation of Sister McAlister on the calls was sur¬ 
mised by the government by reference to the telephone numbers 
that were called by the subject of the surveillance, (Id. 12) , 
namely the number of the convent where Sister McAlister then 
resided along with other nuns. However, no effort was made 
to identify the voice of any person calling into the tapped 
location during the course of the surveillance or afterward. 
(Id. 14). Unless a full name was mentioned in the course of 
a tapi.d conversation, the only means of identification was 
by way of the name of the phone service subscriber to whom the 
intercepted c. 1 was made (Id. 14). Agent Smith admitted 
that often in phone conversations, a full name is not used. 







cis was the case with the two logs before the court, where only 

• • 

1 

• a f \rst name, to wit, "Liz" was used. (Id. 15). The agent 

i also recognized the possibility that names are not always 

1 

| used (Id. 1C), making identification by names impossible. The 
J; mechanical devices which recorded the phone numbers of out¬ 
going calls from the tapped location could not register the 

: 

phone numbers of incoming calls, so incoming calls could not 

I; 

1 be similarly identified (Id. 33). The only way that Sister 
j. 

i, McAlister or anyone else calling into the tapped location 
j could be identified, would be by the use of a name. (Id. 33). 

I 

! Smith could not answer with certainty whether there were any 
\ 

calls which could not or had not been identified. (Id. 33-34). 
i 

Because the two logs were not positively identified as 

» 

containing Sister McAlister's voice, no formal record of her 

• 'V 

conversations having been overheard was made. (Id. 37). The 
agent's testimony as to his indices check for other possible 
overheard conversations indicated his inability to identify 

( 

persons calling the tapped location who may have failed to 
give their full name (Id. 50). 

i 

8. The inadequacy of the government's central 

) 

i record-keeping system of ‘wiretap logs further underscores' the 

j need for a full hearing on the sufficiency of the government's 

search for and disclosure of illegal wiretaps. Agent Watt, 

a supervisor of the F.B.I.'s domestic intelligence division, 

I 

supervised the general search of records (Id. 54), pursuant 
to a letter from the Justice Department attorneys (Id. 57), 
in order to disclose any electronic surveillance as to 

r 





• i 


i 

* 

I 

i 

i 

I 


/ 







defendants, their attorneys, or any unindicted coconspirators. 
The means for ascertaining the existence of surveillance is 
an F.B.I. index comprised of an alphabetical list of names 
(Id. 57). Index cards v/ould indicate that a telephone 
belonging to the person listed, was tapped, that someone was 
overheard who called into the installation, "the date the 
installation was installed might be also included in the file, 

and the location - possibly." (Id. 58). Unidentified 

callers who may only use first names who call into a tapped 
installation would not be reflected in the index (Id. 59). 

Agent Watt was not certain if the fact of the existence of 
unidentified callers on the tap would be listed in some manner. 
Ko index is kept by investigating subject, by name of case, or 
by place. The only way to determine whether someone has been 
overheard is to search for a name alphabetically in an index 
file (Id. 61). Watt knew of no other method within the 
department of determining whether or not a particular individual 
has been overheard (Id. 61-62). The only way to determine 
if a residence had been overheard v/ould be if the residence 


was identified with a name in the index. (Id. 65). The 
defendants' submission to the government of a list of places, 
wherein l;r ‘ e y ^ad £.n expectation of privacy, to assist the 
govern-ant in searching its files, was a worthless exercise 
because, if hrs name wasn't msntioned, his name wouldn't be 
included in the indexes [sic]." (Id. 67). Contrary to the 
earlier representations of the government attorneys (See Point 









Ill, Gn pra .), Agent Watt testified that only the F.B.I. index 
was checked and other investigatory agencies of the federal 
governnent were not. (Id. 73-74). Inhere several people , 

shared a residence with a tapped phone, only the nane of the 
tel-'-'j ho> e subscriber would appear on the index, not the ether 
user., of the phene. Ho search was made for an item "Religious 
Sacred Heart of Mary," the residence of Sister McAlister, one 
of the places listed in defendants* motion. (Id. 77). 

9. recause of the past history of F.E.I. Agents 
evidencing a marked reluctance to cooperate in the facilitation 
of a meaningful taint hearing, this Court must redouble its 
efforts to ensure a full hearing on all relevant matters 
pertaining to the sufficiency of the government's efforts of 
disclosure. The testimony of Agents Smith and Watt, and of 
Special Agent Charles Dunham and Special Agent Supervisor 
William Anderson in the subsequent hearing of May 15, 1972, 
included generally vague and illusive answers and a noteworthy 
inability to recall essential details of the investigatory 
processes underlying the case. 

10. Agent Smith testified that, "[t]here would be 

nothing to prevent [Agent Durham] (the case agent] - from 

looking at ... this surveillance material." Durham headed the 
investigation of the case. (Hearing of May 2, 197.., pp.35— 


36) . Smith did not know who may have received the tapes or wno 


would know if they were seen at all. (Id. 40,48). Mo record 







vr .3 kept ns to who received the -logs or who heard the tapes 


I 

; (id. 37-30). 

t 

li; Agent Watt was "not absolutely certain" that 
■ he did not furnish infcrrr.acion from electronic surveillance 

files during the investigation (Id. 80). Watt did not check 

I . 

! his files prior to testifying to determine whether evidentiary 

I 

I 

leads had been sent out (Id. 81). 

12. Agent Durham, who worked on the case investiga¬ 
tion, reported to Anderson who in turn reported to Agent 
j Jamison, the Special Agent in charge (hearing of May 15, 1972 , 

1 p. 22). Durham, ns "case agent" was "to correlate, assemble, 

I’ 

! possibly send cut leads, investigate leads and then prepare 
reports in this matter." (Id. 25). Anderson saw the reports 
before they were sent to the Justice Department (Id. 25). 

It 

i T' n ovo":.'l case file included a subfile designated "June 

. 

j File" whj ..h was understood by Durham to le ’ the sub-section 

I' v/horein all matters pertaining to this hearing would have been 

■ routed." (Id. 33). Durham did not know where the particular- 
I; 

"June File" was kept (Id. 35). He did know that the file had 

been opened and assigned to Smith (Id. 37) and perhaps Smith 
I „ 

may have seen it (Id. 36). In twenty years of experience as • 

| an F.B.I. agent, this was Durham's only contact with a "June 

File" (Id. 37). He saw "a few communications that were very 

I 

early, at its inception, placed in that file," (Id. 38) but 
he did not remember what they were except they concerned the 
authorization for the surveillance (Id. 39). Durham's function 
was to receive all matters coming into the file and to control 







I 

I 


I 

I 


I 

I 

i 


i. 

i 

i 


t 

i 

! 

I. 


| 

t 

! 

i 


! 


\ 

» 

! 

i- 

i 

i- 


\ 

the filing and the sending out of leads (Id. 39-41). He knew ^ I 
who the subject matter of the surveillance was (Id. 46). He 
was to send leads from Philadelphia to New York during the course 
of the surveillance operation (Id. 60). He could not recall 
how many leads he sent to New York, but he did recall performing 

» , 

this function (Id. CO). He thought he could reconstruct which 
leads were sent out and yhethcr they were sent after the '• 1 

i 

surveillance had ended, but he did not check his files in 

i 

preparation for the hearing or bring them to court (Id. 61, • J 


62, 65, 78). 

12. Both Smith and Durham reported to Agent 
Anderson who had overall responsibility for maintaining the file 
of the investigation (Id. 84) . 7\nderson knew of the existence 
of the "June File" which contained secret electronic surveil¬ 
lance information with regard to the investigation.(Id.88-89), 

He received Durham’s investigatory reports and none showed 
the v’iretap as a s ource for the information cor.', i ined in the 
reports (Id. 105-1. ). He did not review these reports prior 


! 

I 

I 

I 

s 

i 


» 

to his court appea encc (Id. 106). The investigatory reports 
are several thousand pages long (Id. 107). Although he 
thought he could determine v;ith certainty whether or not leads 

I 

had been developed from the surveillance, he had not done 

so, by searching files in preparation for the hearing (Id. 113). | 


13. The record in United States v. Ahamad exemplifies 
the government's past history of insufficient*disclosure of 
its surveillance activities and the reoccurring absence of 
meaningful disclaimers of additional unlawful surveillance 
activity. A search of Justice Department files, without an 


oral hearing to determine the extent of surveillance will not 









I 


ensure any defendant in the instant case that his or her rights 
under Alderman v. United States are being protected. If the 
ensuing taint hearing is to be meaningful, the detailed 
exposure of *he goverr^ent's investigatory process, lacking 


;y YOrX TIMES. THURSDAY. JUKE 7. It:.’ 


y/iz of Documents Relating - to_Domestic. 
Intelligence - Gathering Plan in 1970 


i 

\VA r j'l XJlire C — 
Thi! /ol'- v’.) ;• etc th<* tc.xfs 
( f rro nr ~r V "■ :i io" rt- 
fw.-i'. *'’•:«! »*:c iVrttig* '•*« 

y.t’iPn n.: * io p. ’ text 

f ivon in . 1 . y, by 

on 11! .'rng-rc.' ( overum ■ :f 
lo r.na:' .. art r . ysis ol t\* 
ewi J r,; r c.rd o' 

siral^gv ti b’ . fd to fe'-vic 
the coof.rvf'o;: of J Edgar 
Hoover i od c "decision 
rr-errordr-f^n. ’ refecting 

Presiien. '» x'ti - ' pj itr\.I 
of the M r " i’ce s "i- 

nf't..!’ ns. T ic Pre tdent 
b - er rc;~tn'' 1 vs a- r rove! 
after the p m vw~s oppo ed 
ty Mr. .locver. 

Recordin' ’illations 
TOP M tu-T 

Handle \ia Comint Channels 
On 1 .. 

Operational itostminis 
on Into” ffer <• 'tile li >n 
A Inte.'i ct;ve re^.r in on 
C orimunications l.iteliigence 

RECOMMENDATION: 

Present interpretation 
should be b.'' 3 ' , °nci to per¬ 
mit a d program for cover¬ 
age by N f A. [S: tier at 
£c,urit/ A" r \ ] cf the 
common! s or. of V.S. citi- 
?.*>rs us.; g international 
facilities. 

RATIONALE 

The r B 1. does not have 
the caprbility :o monitor in* 
ter:. - '!.''-"! coriTvr.'catior.J 
N S.A is C!.-. ly doit.g SO 
on a restricted ’cams. and tire 


information is particularly 
useful to the White House 
and it would be to our disad¬ 
vantage to allow die F B.I. to 
determine what N S.A. should 
do in this area without regard 
to our own reach cments. No 
appreciable risk is involved 
In this course of action. 

B. Electronic Surveillance 
and Penetrations. 

RECOMMENDATION; 

Present procedures should 
be changed to permit inten¬ 
sification of coverage of in¬ 
dividuals and groups in tne 
United States who pose a 
, major threat to the internal 
security. 

Also, present procedures 
should be changed to permit 
intensification of coverage of 
foreign nationals and diplo¬ 
matic establishments in the 
United States cf interest to 
the intelligence community. 


At the present time, less 
. than [unclear] electronic 
penetrations are operative. 

> This includes coverage of 
the C.P.U.S A. [Communist 
Party. U S A ] and organized 
crime targets, with only a 
few authorized against sub¬ 
ject cf press;-,g internal se¬ 
curity interest 
Mr. Hoover's statement 
that the F B.I would not 
oppose other agencies seek¬ 
ing approval for the operat¬ 
ing electronic survei.lar.es 
is gratuitous since r.o other 
agencies have the capability. 

Everyone knowledgeable 
in the field, with the excep¬ 
tion of Mr Hoover, concurs 
thaf existing coverage is 
grossly inadequate. CI A. 
an A N.S.A. note that this is 
particularly true of diplomat¬ 
ic establishments. and we 
, have leaned at the White 
Hov-sc that it is also true of 
^Ncw Left groups. 


I 

I 

I 

I 
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C. Va t Coverage 

recommendation. 
f ;irrt : 'v;s on 1-g- ; • "V 
tra”) hnu'd be re-nov.-d 

tv-cst restrict r s 
ci cr, c-t c^.fTa;- cl o- ’ e 
rr»-» J cr> •vle-ted tarpar of 
pr.-i’ty fo'rign ir*.e»S‘rc '.re 
a J ;t:t»raal security ir.t're t. 
RATIONALE 

~>’rc is r.a valid argument 
j-ar.-t ns* of lesal mad 
coves except Mr. _ Hoover's 
ro'C..rn that ti e civil liber¬ 
ties ; »o:>lc ip ay become up* 
ret Ibis risk is surely an 
c-err-^b'e one and hardly 
-s enough to justify d> 
ny r.g ourselves a valuable' 
a ; d .csal intelligence tool. 

Co' t t co"eraee is .Urg'd 
?• d there .-re serious r.ri's 
involved. However, the r.d- 
var. ?/s to be derived rein 
it; i o outweigh the ricks. 
Tins technique is particularly 
valuable in identifying cs- 
picnaee averts and other 
con’acts cf foreign in'e'ii- 
genre services. 

D. Surrep’i'ious Fntry 
F.ECOf EMENDATION: 
Present restrictions should 
be modified to permit pro- 
rurcmcr.t of vitally needed 
foreinn cry; tographlc ma¬ 
terial. 

Also, present restrictions 
shoo’d be modified to permtt 
selective use of this tech¬ 
nique against other urgent 
sccurit - ’ targets. 

R VHONALE 

Irie of this technique is 
clearly illegal: it amounts to 
h"reiary. It is also highly 
risky and could result in 
great embarrassment if ex¬ 
posed. However, it is also the 
most fruitful tool and can 
produce the t\ pe of intelli¬ 
gence which cannot be ob- 
i mined in any other fashion. 
The F.B.I.. in Mr. Hoover's 
younger days, used to con¬ 
duct such operations with 
grent success and with no 
exposure. Tne informal.on 
reamed was invaluable. 

N S A. has a particular in¬ 
terest since it is possio'e by 
this technioue to secure 
material wun which N.S.A. 
can break foreign crypto¬ 
graphic codes. We spend mil¬ 
lions of doi'-.rs attempting 
to break these codes by 
machine. One successful sur¬ 
reptitious entry can do the 
job successfully at no dollar 
cost 

Surreptitious entry of fa- 
e*titiea occupied by aubver- 
fiva elements can turn up 


information about identities, 
methods of operation, and 
ether invaluable investigative 
information which is not 
other* is* obtainable. This 
technique would be particu¬ 
larly helpful if used against 
the" Weathermen and Black 
Panthers 

The dcplcvnent of the ex¬ 
ecutive protector force has 
increased the r-k of surrep¬ 
titious entry of diplomatic 
est.ablisbm.c it*. However, it 
is the belief of all except Mr. 
Hoover that the technique 
can still be succe'sfully 
used on a selective basis. 


E. Development ot campus 
Sources 

RECOMMENDATION: 

Present re trichons shou'd 
be relaxed topcrrr.it expanded 
coverage of violence-prone 
campus ar.d student - related 
groups. 

Also, Cl.A. coverage of 
American students rand oth¬ 
ers) traveling or living abroad 
should be increased. 

RATIONALE: 

The F.B I. does not cur¬ 
rently rec-jit any campus 
sources among individuals be¬ 
low 21 years of age. This dra¬ 
matical y reduces th-5 pool 
from wl ich sources mav h» 
drawn. Mr. Hcover is afraid 
of a young siudert surfacing 
in the press as an K.B.I. 
source, abheugh the reaction 
in the pas*, to such events 
has beer, minimal. After all, 
everyone assumes the F.B.I. 
has such sources. 

The campus is the battle¬ 
ground of t..a revolutionary 
protest movement. It is im¬ 
possible to gather effective 
intelligence about the move¬ 
ment unless we have campus 
sources. The risk cf exposure 
is minimal, and where ex¬ 
posure occurs the adverse 
publicity is moderate a*d 
short-lived. It is a price we 
must be willing to pay for 
effective covcraee of the 
campus sc'-ne. The f -*clli- 
gcnce community, wi he 
exception of Mr. Hoover, 
frels strongly that it is impera¬ 
tive the [was unclear] in¬ 
crease the number of campus 
sources this fall in order to 
forestall widespread vio¬ 
lence. 

C.I.A. claims there are not 
existing restraints on its cov- 
arace of overseas activities 
of U.S. nationals. However, 
this coverage has been gross¬ 


ly inadeouate since 1965 and 
an explicit directive to in¬ 
crease coverage is required. 

T. Use o: Military Under¬ 
cover Agents 
RECOMMENDATION: 
Present restrictions should 
be retained. 

RATIONALE: 

The intelligence community 
is agreed that the risks of 
lifting these restraints are 
greater than the value cf any 
possible intelligence which 
would be acquire 1 by doing so. 
Budget and Manpower 
Restrictions 
RECOMMENDATION: 

Each agency should submit 
a detailed estimate as to pro¬ 
jected manpower needs and 
other costs in the event the 
various investigative re¬ 
straints herein are lifted. 
RATIONALE: 

In the event that the above 
recommendations are con¬ 
curred in, it’ will b» neces¬ 
sary to modify existing budg- 
ets’to provide the money and 
manno.ver r."ces?ary for their 
implementation. The intelli¬ 
gence community has been 
badly hit in the budget 
squeeze, (f suspect th»* for¬ 
eign intelligence operations 
are in the same shape) and 
it maybe will be necessary 
to make some modifications. 
The j rejected f.gurcs should 
be r.asonable, but will be 
suh... t to individual review 
if •: .s rccomnier.datoin is ac¬ 
cepted 


Mcasu.cs to improve 
Domestic InfeLigenre 
Operations 
RECOMMENDATION' 

A p'-nr.nnent committee 
consistin'; of the F.3.I., C.I A , 
N.S.A. n.i.A [Defense Intelli¬ 
gence Agencyj and the mili¬ 
tary counterintelligence ag"n- 
c.cs should be appointed to 
provide evaluations of do¬ 
mestic intelligence estimates, 
and carry out the other ob¬ 
jectives srcciiied in the re¬ 
port. 

RATIONALE: 

The need for increased co¬ 
ordination, joint estimates, 
and responsiveness to the 
White* House is obvious to 
the intelligence community. 
There are r. number of opera¬ 
tional problems which need 
to be worked out since Mr. 
Hoover is fearful of any 
mechanism which might icop- 






» r rti e h ’ autonomy’. C T.A. 
v. ou u ".'v'rr f. ai hoc c:m- 
r r tn how the 
works. hit. , ‘her "’enher- l e- 
i; \e it.* * t .i> voii merely 
delay tht cr. oli hrm.cf ef- 
fe. ,"v5 f j T ' aM9i’ 3 ill ’Cint 
open ■' ■. T e value o r • if l- 
i- ,• u’.il ’i ce ceilert.o 1 re¬ 
st'. ♦* i p- > o'tT; iil to *he 
availa'i*/ cf •" nt o-rra- 
t. ii j «! e"?.i a’ an. and the 
e*' ..-.lislrna: r f this inter- 
agerf croup is considered 
imj e at a e. 

Top Secret 

Anal; sis and Strategy 

Me.., ,ra .d-ti for: H. R. 
Ha’dc m i n 

K:- .• Tcir' Charles Huston 
Sib; - .'’ Domestic intelli¬ 
gence re. lew 
1. Ba' l.pround 
A v-Tki-’g e'oup cor.sist- 
irg o: U’? lep .-''mesne ir.'el- 
ligerc'’ c:/i:i3is of '.he FBI. 

CIA, PIA/MAS, ad e .h of 
tre ;■ : it.’-s sendees 
ular.v throughout June to d.s- 
c-ssihe prob'ems outlined by 

the Frcsidsrt and to draft the 
attached r-’prrt. The discus¬ 
sions were I rank and the q al- 
ity of vo. k first- ate. Cl p- 
eratlcn v.a> »xcei!en:. and all 
were d-.l gl :ed t’-ut an o- a- 
tu vity w.» fir.a.ly at hand o 
address themselves jointly to 
the serous internal security 
threat vhi ' exists. 

I participated in all meet¬ 
ing*, tut restricted my in¬ 
volvement to keening the 
comri. it'd on the target the 
Pre-:rent e. ablished. My im- 
prc *. u that t e tepart 
would h. l mre accrue and 
the rr V.. ter.datmns more 
helpful .f tlie agencies were 
allowed vide latitude in ex¬ 
pressing t e.r opinions and 
work . • 'it smr"':rents 
wr.ich t.iey felt met the Presi¬ 
dent's requirements consistent 
with the resources an 1 . .s- 
sion.s of the member agen¬ 
cies. , 

2. Mi. }'•)' or 
1 v :i* . i, this exerc’se 
f-arf i a- f. i.A would rc- 
f i-i ute ir i ;Ci, 

i < ’i ’In - lu.inctoi of Con¬ 
i' t 1 ■ ' 1 1 -r• tier) was remst 
cooper ;*a tmd h Ip.'ui, and 
the OiiH s uaibi.ng bio** vas 
Mr. Iiio.e’. 11c attempted 
at the -st a re ing to di' ert 
the com-nittre from rner.a- 
tuar*-J p r-r.s and redirect 
its nai.ddis to the prepara- 
t : m of a iv. nr ana.ysis of 
exist” g ;r.t:.l pence. ’ I tle- 
clir.eJ to acquirace in this 
approach, and succeeded in 


gelling the committee back 
on target. 

Vih-n the working group 
completed its report, Mr. 
Hoover refused to go along 
wiJi a single conclusion 
drawn or support a sir.gie 
recommendation made. His 
position v is twofold: 

(i) C urrent operations are 
perfectly satisfactory ar.d (2) 
No one has any business 
commenting on procedures 
he has established for the 
collection < f intelligence by 
the K.U.I. he attempted to 
modify the body of the re¬ 
port, but I successfully op¬ 
posed it on the grounds that 
the report was the conclu¬ 
sion of a!' the agencies, not 
merely the F.B.I. Mr. Hoover 
then enter* d his objections as 
footnotes to the report. Cu¬ 
mulatively. his footnotes sug¬ 
gest that he is perfectly satis- 
fi * v."*h current procedures 
and is opposed to any changes 
whatsoever. As you will note 
from the report, his objec¬ 
tions are generally inconsist¬ 
ent and frivolous—most ex¬ 
press concern about possible 
embarrassment to the intelli¬ 
gence corcmun tv (i.e., Hoo¬ 
ver) from pub.ic disclosure 
of c’andestjre operations. 

Ars-ira! Gayler and Gen¬ 
eral tei.r.ott were greatly 
diipleased by Mr. Hoover’s 
attitude aud his insistence on 
footnoting objections. They 
wi-hed to raise a formal p*o- 
test and sign the report only 
with the understanding that 
they onposed the footnotes. 
1 prevailed upon them not to 
do so since it would only 
aggravate Mr. Hoover and 
further complicate our ef¬ 
forts. They graciously agreed 
to go air eg with my sugges¬ 
tion in order to avoid a nasty 
scene and jeopardize the pos¬ 
sibility - cf positive action re- 
suit*. ig from the report. 1 as¬ 
sured them that their opinion 
would bo brought to the at¬ 
tention of the President. 

S. Threat Assessment 

The firs: 23 pages of the 
report constitute an assess¬ 
ment of the existing internal 
security threat, our current 
intelligence coverage of this 
threat, end areas where our 
coverage is inadequate. A’l 
agencies concvred in this 
assessment, ana it serves to 
explain the importance of 
expanded intelligence collec¬ 
tion efforts. 

4. Restraints on Intelligence 

Collection 

Part Two of the report 
discusses specific operational 
restraints which currently re¬ 
strict the capability of the in¬ 
telligence community to col¬ 


lect the types of information 

n'xessary it deal effectively 
with the infernal security 
threat. The report explains 
the nature of the restraints 
and sets cut the arguments 
fqr an I against modifying 
them. My concern was to af- 
forj the 1’rc.ident the strong¬ 
est arguments on both sides 
of I’.c ruestioi sn that he 
cct! j mi ’.cam inf, rv;>l deci¬ 
sion ns to the future course 
of a-'ian to he f.''lowed by 
the intelligence communi'" 

I might point out tint o* 
all t’-e ir.dr i.l'vis involved 
in j.:' ( -”.a*ion and con¬ 
sider*.* nr. cf thisrenort,only 
Mr. Hi ver is satisfice a.i 
existing prvedurcs. m 

Tho e individuals within 
tlie K.r I. v ho h.ave d iy-»o- 
day rtipci.sih. lines for do- 
mes' c intelligence om ra¬ 
tions priva'ely disagree with 
Mr. Hoover an 1 hekeve that 
it is imperative 'hat thcngc-s 
in opcrrtir.g procedures be 
initiated at oii*-'*. 

I am attach.ng to this 
memorandum my rcrom- 
mer.riat.ons on the decision 
the Pre'ident shou’d make 
with regard to these opera¬ 
tional restraints. Although 
the report sets forth the pros 
and cons on each issue, it 
may he heipfu! to add my 
specify recommendations and 
the lecso.'s therefore in the 
event the Presid-ar.' has some 
doubts on a specific course 
of action. 

5. Improvement in Inter- 
Agency Coordination 

All members of the com¬ 
mittee and its working pro 11 . 
with the e\c“ption of Mr. 
Hoover, bei.e’. e that it is 
imperative that a continuing 
mechanism be estabhsned to 

effec'-.ute *he coordination 
of domestic mteii pence ef¬ 
forts and the -valuation of 
domestic Intelligence dr.fa. 

In the na«t there has bn:n 
no systematic effort to no- 
bi'.ic/ the full resources of 
the intelligence community m 
the internal security cm and 
there ha* been r.o ir.ech’-i’.sm 
for preparu g comnuniiy- 
wide domestic intelligence es¬ 
timates such as is done in 
the foreign intelligence area 
by the United States Intelli¬ 
gence Eoard. Dcmest’c intel¬ 
ligent" a'lioiH'il’iin coi.’.ng 
into the White House has 
been fragmentary and un- 
evalumed. We have not had, 
for example, a community- 
wide estimate of whet we 
might expect short or long¬ 
term in the cities or on the 
campuses or within the mili¬ 
tary establishment. 















Un Ve mo t of the bu- 
ira ru~y. th" intelligence 
ccrrmo' it' w .*’cc:r.es d re:- 
♦ o a-d 1 a " Vo ircm t> e 
Vi.;; I’-are. t.-e.e apron's 
to bo agreemen*. with the 
tv.-ept'-m ' Mr. Hoover, 
t is cfec'. e coerainaticn 
v i h n *h: reir/r.unitv ;s r 
s v ■ r ilv if there is direction 
f- , the White House Vre- 
*ho community s 
. ti-a* • iV btte House 
is ’ r illv s. 'r ir.g interest in 
their activity's arid on aware- 
re:s cf the threa* vvl.ic.t they 
so acutely recognme. 

I believe that we will be 
maki’-; a major contribution 
to the security of the coun¬ 
ts ive car. work out an 

arrange" art which pros res 

for ; n*titut:onai:tc«i loorai- 
natior. within the intelligence 
co- ivinitv and effective 
lead, ship front the White 
Hcj'c 

6. implementation of the 
President's Decisions 
If the Present should de¬ 
cide :e lift some of the cur¬ 
rent restrictions find if he 
should deride to authorize . 
a fcrmalircd ilor.'csiic i.-*cl- 
licer'e struction, 1 woe d ^ 
recommend the following 

stens- . V. 

( A) Mr Hoover should be 

call"! io privately : r a 
strokm g sion at which the 
President c.v'l vu' ’he icct- 

s. on he h.s miil-t 'banks- 
hj r Hoover for hi. tan aid 
advice and pas’ cooperation, 
end indicates ha is counting 
on Edgar's cooperation »n 
imr* siVnting tha new de*. 
cis'xns, 

fP.) E rl'wing this noo-.ci . 

< —....m fj o lav.- individuals 

who r' pre o.-.t at the in- . 

.-i in me t<- cl 
0'nc>. n ’1 be invited berk | 
to iif. '■ 'h t‘i: President. 
At t’*at lime, the Pre dent 

t, hcu't lli.T-t th in tr.r t e re¬ 
port, aniio nee dus decisions, 
in-Jica- s Ctv.ires :-»r future 
artivtv, and present each 
v,i*h an autographed cot.v of 
the photo of the first meet¬ 
ing which O'he U<M. 

<C) An offi-ua! memoran¬ 
dum setting fonh the precise 
decisions cf the Pret.ident 
should b? prepared so that 
ther” can be no misunder¬ 
standing. We should a! c o in- 
corporate a review procedure 
which will enable us to en¬ 
sure that the decisions are 
fullv implemented. I 

I'hrite to suggest a further 
impo c 'ticn on the President's 
time. bu'. think these steps 
will be necessary to pace 
over some of the obvious 
problems which may arise if 
the Pres : cent deemes. as I 
hope he will, to overrule 
Mr.'Hoover’s objections to 
many cf the proposals made 
in this report. Having seen 


the President in action with 
y- Hoover. I am confident 
the’, lie can handle th ; s f.'ua- 
t ; on it S'ch a wav that we 
can get wnat wa wan. witi- 
ou- luttin? Edgars nose_out 
of mint. At the tame time, 
we can capi'alize on the 
goodwi'l the President has 
built uo with the other prin¬ 
cipals and minimize the ri-k 
that the\ may feel they are 
beng forced to take a bare 
scat to Mr Hoover. 

7. Conclusion I 

b am delighted with the | 
substance of this report and 
believe it is a first-rate job. 

I have great respect for the | 
integritv, lovaity. and com¬ 
petence' of the men who are 
operationally responsible tor 
m-emal security matteis and 
beue\e that we are on the 
threshold of an unexcelled 
opportunity, to cope with a , 
verv serious problem in its 

germinal stages when we can 
avoid the r.ccessitv for harsh 
measures bv acting swift, 
discreetlv, and decisively to 
deflect the threat before it 
reaches aiarmirg proportions. 

I might add. in conclusion, 
that it is my personal opinion 
that Mr. Hoover will not 
hesitate to accede to any 
decisicn which the President 
makes, and the President 
should not, therefore, be re¬ 
luctant to overrule Mr. Hoov¬ 
er’s cbjccticns. Mr. Hoover 
is set in his ways and can be 
bull-headed as hell, but he 
is a loval trooper. Twenty 
years ago he would never 
have raised the type of objec¬ 
tions he has here, tut he’s 
getting o'd and worried 
about his legend. He makes 
life tough in this area, but 
not impossible—for he'll re¬ 
spond to direction by the 
President and that is all we 
need to set the domestic in¬ 
telligence house in order. 

TOP SECRET 

Decision Memorandum 
The White House 
Washington 
Julv 15. 1070 

TOP SECRET 

Handle via Comint Channels 
only 

Subject: Domestic Intelli¬ 
gence 

Th“ President has care¬ 
fully studied the special re¬ 
port of the ln'eragency 
Committee on Ime’iigcnce 
(ad hoc! and made the fol¬ 
lowing decisions: 


1. interpretive Restraint cn- 
( v r.innicrttons 'r.i*;'- 

I'trrtcc 

N .-ional Security Cn m-il 
j-.-.o _-r.ee Directr e ... n- 
l - -‘ is to be in- 

torp-.:: 1 to pern t NS.A. 
to i - -ram for coverage tne 
c i.r.rnu aliens of U.S. 

,using international 
fr-ci' tics. 

2. L!ee'.;onic Surveillances 
and Penetrations 

The rtelligcnce commiml- 
ty directed to intensify 
cover.' c ’e of individuals ar.d 
g o.p-i in the United State; 
who po e a major threat to 
ten internal seeuritv A 1 -o, 
coverare cf foreign nit’/maU 
ai.fi diplomatic t-ta'-iisb- 
ircii's in the United S’atc. o? 
inter -t to the Intfil-gence 
community is to be intensi¬ 
fied. __ 

3. Mail Coverage 

P.es'rictior.s on legal cov-, 
erase are to be removed, re- , 
stri lions or. cov ert coverage 
are t> be relaxed to permit 
use of this technique or. se¬ 
lected targets cf priority for¬ 
eign intelligence and internal 
sever:-;.' interest. 

4. Surreptitious Entry 
Restraints on the use of 

surreptitious entry are tb be 
removed. The technique is 
to be used to permit procure¬ 
ment of vitally needed foreign 
cryptographic material ar.a 
agauv-: other urgent and high 
priority ir.tcma' security tar¬ 
gets. 

5. Developn ent of Campus 

Sources 

Coverage cf violence-prone 
campus and st rd f Tt-rc!ated 
groups is,to be increased All 
restraints which limit this 
coverage are to be removed 
Also, C.I.A. coverage of 
American students (and oth¬ 
ers! traveling or living abeoad 
is to fca increased. 

2. Use of Military Under¬ 
cover A gents 
Present restrictions are to 
be retained. 

7. Eudgct end Manpower 

Each agency is to submit a 
detailed estimate as to pro¬ 
jected manpower reeds and 
other costs required to imple¬ 
ment the above decis : ons. 

8. Domestic Intelligence Op¬ 

erations 

A committee consisting cf 
the directors or other appro¬ 
priate representatives ap¬ 
pointed by the directors, of 
the F B I., C.I A., N S.A.. 
D.I..V, and the military 






countcrintelliper.ce aiencies 
is to be con-:;*ui?d eti active 
August 1, 1070. to provide 
evaluations of dorrest.c iruel- 
1 p, prepared p’r.cvlx 
<L-n?stic intelligence esti¬ 
mates. carry out the other 
objective'; speciited in the re¬ 
port. and pc norm such other 
du*. es as the Pre«- ’.ent si’?.!!, 
from t:.T.e to \ a.-s.gn. 
Ti’.e director of t-e r.B.l. 
shall serve as chairman of 
the committee. Further ce- 
tails on th- organ:. auo:t and 
operations of this ,r rtttee 
are set forth in an attached 
memorandum. 

Tie President has J.reeled 
that each addressee submit e. 
detailed reporg due on Sep¬ 
tember 1. 1970. on the steps 
taken to impler.ier t l -e de- 
cis.nis. further s :i r'".«'d;c 
reports will he re-., vested as 
arcumstances mer;t. 

The President is aware tnat 

procedural problems nav • 
?ri'r- :n the course < ? ir.-.oie- 
r c tting these decisions. 
However, he : s anxious that 
such problems he resolved 
with maximum speed and 
minimum misunderstanding. 
Ary d'ffictiltks which may 
ari'e should he brought to my 
immediate attention in order 
that an appropriate solution 
mav be f urd ar d the Presi¬ 
dent’s directives implemented 
in a manner consistent with 
his objectives. 

Tom Charles 
Huston. 
TOP SECRET 
Handle via Comint 
Channels Only 

Organization and Opera- 
lions of the Interagency 
Group on Domestic In¬ 
telligence and Internal 
Security (IAG) 

1. Membership 
The membership shall con¬ 
sist of representatives of the 
FBI.. C.I.A., D.I.A. N.S.A., 
and the counterintelligence 
agencies of the Departments 
of the Army. Kavy, and Air 
Force. To insure the high 
level corsideratmn of issues 
and problems which the Pres¬ 


ident expects to bs before 
the jTKup, ihe directors of 

therrr'itivi *»aid:s should 
servo pasonally. However, if 
necessary and appropriate, 
the director of ?. member 
agency may designate another 
Individual to save in bis 
place. 

2. Chai.-man 

The director of the F.3 I. 
shall serve as chairman He 
may designate another indi¬ 
vidual from his agency to 
serve as the FBI represent¬ 
ative on the group. 

3. Observers 

The putpese of the group 
is to effectuate comr.nmity- 
v.-ide coordination and secure 
the be: v f r' ccmmunty- 
wide an - il"?is and estimating. 
When prtc.ciiu ar.se which 
involve areas of interest to 
agencies or departments not 
members of the group, they 
shall be invited, at the dis¬ 
cretion of the group, to join 
the group as observers and 
participants in those discus¬ 
sions of interest to them. 
Such agenc.es ar.d depart¬ 
ments include the De¬ 
partments cf State (I & R, 
Passport;, Treasury (IR S., 
Customs); Justice "(B.N.D.D., 
Community Relations Serv¬ 
ice); and such other agencies 
which may have investiga¬ 
tive or law enforcement re¬ 
sponsibilities touching on 
domestic intelligence or in¬ 
ternal security matters. 

4. White House Liaison 

The President has assigned 

to Tom Charles Huston staff 
-responsibility for domestic 
intelligence and internal se¬ 
curity affairs. He will partici¬ 
pate in all activities of the 
group as the personal repre¬ 
sentative of the President. 

5. Staffing 

The group will establish 


such subcommittee or work- . 
fog group;. i: deems up-.’ 
prepriatm it will also deter¬ 
mine and implement such 
staffing requirements as it 
may deem necessary to en¬ 
able it to carry out its re¬ 
sponsibilities. sjhjcct to the 
approval of the President, 
f but'CS 

-he group will have the 
following duties: - 

(A) Define the specific re- • 
quirements of member agen¬ 
cies of the intelligence 
community. 

(B) Effect close, direct co¬ 
ordination between member- 
agencies. 

(C) Provide regular evalua¬ 
tions of dome; tic imelligei.ee. 

(D) Review po! cies govern¬ 
ing operations i_. the field of 
domestic intelligence and de¬ 
velop recon.ir.endations. 

(F.) Prepare pcr.odic do¬ 
mestic intelligence estimaies 
which incorporate the results 
of the combined efforts of 
the intelligence community. 

(F) Perform such other du¬ 
ties as the Pres.dent iv.ay 
from time to time assign. 

7. Meetings 

The group shall meet at 
the call of the chairman, a 
member agency, cr the White 
House representative. 

8. Security 

Knowledge of the existence 
and purposes of the group 
shall be limited on a strict 
"need to know” basis. Op¬ 
erations of. and papers or¬ 
iginating with, the group 
shall be classified “top se¬ 
cret handle via Comint chan¬ 
nels cnly.” 

9. Other Procedures 

The group shall establish 
such other procedures as it 
believes appropriate to the 
implementation of the du-. 
ties set forth above. 

[TOP SECRET] ; 
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S?.ys Port on Tcok Effect 
Despite Nixon Assertion 
It Was Withdrawn 


'CITES MEMO BY AGENCY 

Project, Reported Eacked 
fcy Hoover, Involved Hiring 
of Student lnfo r mcrs 

i- 

Sperlil lo'Tit Nr* York Time* 

WASHINGTON. June 10— 
Senator Lowe’l F. Weicker Jr. 
assorted today that ‘'at least” 
one aspect cf a 10"0 domestic 
espionage plan h?d gone into 
despite Present Nixon’* 
''’eelsration that it had been 
•withdrawn. 

The Connecticut Republican, 
a member of the Senate Watcr- 
o-.te committee cit d an inter¬ 
nal Federal Bureau of Inves¬ 
tigation memo’-andum dated 
R-pL. 16. 1070, two months 
nfrer the July. 1970, plan had 
rilegedly been withdrawn. 

J. Edgar Hoover, the late di¬ 
rector .of the approved 

the hiring of "student inform¬ 
ers ’ and "potential student in¬ 
formers" to report on campus 
activities, Mr. Weicker said the 
memorandum showed. 

Objection by Hoover 

The domestic security plan, 
which also called for burglaries 
and illegal mail interceptions, 
was said by President Nixon on 
May 22 to have been approved 
ord then withdrawn at the re¬ 
quest cf Mr. Hoover. 

One of Mr. Hoover’s alleged 
objections, it has been reported, 
was to hir:~g students as in¬ 
formers. He was said to have 
objected for fern the students 
would "surface in the press.” 


\ 'It is clear that at least this 
aspect [of t u e plan] was put 
into effect." benater Weicker 
said. He was interviewed bv 
Gabe Pressmen fer tonight's 
broadcast cf "Gabe!” on 
WNEW-TV in New York. 

Mr. Weicker also called on 
the President to “stand before 
the American people and tell 
them every single fact" about 
the Watergate scandals, adding 
that Mr. Nix^n should not , 
“play coy with the American^ 
people." 

Dean on Dairy Industry 

Meanwhile. Newsweek maga¬ 
zine reported in this week’s 
issue that John W. Dean 3d had 
alleged that President Nixon 
knew .hat dairy industry con¬ 
tributions to his 1972 campaign 
had l ean aimed at winning an 
inerta.-e in milk price supports. 

Tfce ousted White House 
counsel has told"investigator:,*' 
the magazine said, thdt Mr.' 
Nixon was “personally aware” 
of the dairymen's gifts in 1971, 
(totaling more than S309.000, 
- and that he knew the fends 
wore "intended to influence the 
Government.’’ 

It ha, been known that rep- 
rcsertvives cf the industry net 
|with the President in 1971 and 
'that milk price supports were 
jraised soon afterward. News¬ 
week said the Wh’te Hou^e had 
declined comment. 

Dean Is Quoted 

The magazine also attributed 
the following statements to Mr. 
Dean: 

t<Thc White House, in an ef¬ 
fort "to justify its own misuse 
of the F B I..” ordered a secret 
report ri similar activity in 
past Administrations. 

cSonie "low-level” White 
House officials considered as¬ 
sassinating Panama's ruler, 
Omar Torrijos. because they 
suspected the involvement of 
high Panamanian authorities in 
herein traffic and because they 
felt the Government had been 
uncoopcraii'. e about renego¬ 
tiating the Panama Canal treaty. 
E. Howard Hunt Sr., a leader of 
the Watergate burglars, had a 
team in Mexico "before the 

Continued on Page 27, Column 2 
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mi,sion was aborted," News-j 
week said. 

The magazine also reported! 
that Mr. Dean, who was c.is-1 
charged as the Whi.e Hoes*! 
lawyer on April 3J. had charged t 
the President with awareness of j 
efforts to cover up the Wafer- 
gate scandal. 

Gerald L. Warren, the deputy' 
White House press secretary. I 
said today that the President 
previously denied ttr.y tnvoiv-j 
met in a White H'use cover-j 
up. Mr. Warren added: 

“The White House will havei 
no further official comment cni 
.this type of ’Juhr, l ean source'l 
ctory, which uses f*t 2 rational! 
media to create nie’cadtr.tr trr.-J 
pressions for v.r.at re qu tei 
clearly, self-servir.g purposes.”j 

In other Watergate develop ! 
meots today, Secretary of the! 
Interior Fogers C. B. Merton 
sa'd he was cn'o.ed to fur- 1 
ither hearings by the Senatei 
committee "becai.se I thirkj 
there's to-j b;g a tendency there, 
to try people m a furum wmeh; 
is not designed for that.” 

Mr. Morton, interviewed on| 
the CBS. News "race triei 
Nation” program, said he be¬ 
lieved the courts "can get the 
facts out” 

But George Fu'h. chairman 
of the Republican National 
Committee, supported the hear¬ 
ings. Mr. Bush said on N B C’s 
"Meet the Press” program that 
he felt that "the mere infer- 
mation out on this, the better.” 
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WHAT THE SECRET POLICE DID 

Council staffer 


I n his lcp.il brief to the nat on two 
vvciks apu clarifying and defending 
his role 111 t'm 10 hug whirlpool of Wa- 
tcigate, I’i<\i<l«‘nt Nixon sought to pre¬ 
sene a disto rtion between the illegal 
campaign espionage r,f the Committee 
ft i the l.' -el. stion of the President and 
the piogMin of ssiretaps and butrl.iries 
lie had anthoi - /> d in the name of na¬ 
tional seen:i'y. The line w,.s fuzzy even 
as he drew it and after last w eel’s har¬ 
vest ol new si ies to the Administra¬ 
tion’s st i iit-pohte <ipx-rations—it hjd 
ser" m ails Im-oi. srast si. 

'l h< Small s special W atergate com¬ 
mittee mne-nv cr#-d sin h a cross-fertiliza- 
tion of ramp lien dirty tricks and “na¬ 
tional security' skidduegerv that it 
siiepK expanded its inquiry to include 
then, ht th And despite Mr Nixons as¬ 
surances that hi^ 1470 master plan for 
doiiu'-tic spying h.nl been shelved “un¬ 
used," Senate investigators were looking 
into allegations that certain asps'ets of 
the c-ontroxorsial plan were operational 
even bt fore the official birth of the 
White House “plumbers" group in the 
summer of 1471. 

Senate probers. New swfek’s Wash¬ 
ington bn lean i- aired, have been told 
by high Administration officials that il¬ 
licit methods—including bmglary and 
unauthorized wiretaps—were widely 

used to try to stop sensitive leaks, to 
monitor the t! truestic- left and gather 
infuii iatuin for the prosecution of cases 
against radicals. The investigators have 
I teen told spoc.ficaily that burglaries 
were committed in connection with the 
Seattle Seven. Chicago Weatherpeo- 
ple, Detroit Thirteen and Ber- 
ngan cases. They are also look¬ 
ing into allegations that Admin¬ 
istration operatives broke into 
the Brookings Institution, a rc- 
spected W ashington think tank, 
looking foi information on form- 

v 


er National Security 
Morton Halperin. 

Investigators were still not certain 
last week whether these operations 
were undertaken by the FBI or some 
other official security force or by 
a plumber-type squad run from the 
White House or somewhere else out¬ 
side normal law-enforcement cbai ocls. 
But one Senate investigator ca. ’ it 
doubtful that the regular agencies won. 
have gotten formally involved; to the 
contrary, he saitl there is "considerable 
ev idence that thev lesisted using those 
methods m the kinds of cases the While 
House was pushing.” 

Shock: The kinds, as it developed, in¬ 
cluded not only foreign espionage but a 
range of domestic dissident activities— 
and the use of illit it means was ration¬ 
alized, then as now, on the ground that 
the end was the nation's security. The 
justification was spelled out in the set 
of secret papers delivered by former 
White House counsel John W. Dean 
HI to Judge John J. Sirica and thence 
to the Erv in committee—a portfolio in- 
eluding the 1470 spy plan. "From an 
intelligence point of view,” one source 
quoted the papers as saying, “foreign 
espionage an ' sabotage . . . are just not 
separable" from domestic radical ac¬ 
tivities. Given this premise, the plan¬ 
ners put together what Sen. Sam Ervin 


called a scheme for spying so wide¬ 
spread that it would be “a great shock 
to the American people” if it got out. 

Senate investigators now believe that 
the covert operations that flowed from 
the plan were run by 'a very, very 
narrow group of White House and Jus¬ 
tice Department officials"; they are still 
putting together the who's who, but one 
name that intrigues them novv is~ 
Robert C. Mardian, a ferot lously anti- 
Wt protect? of former Attorney General 
ovhard Kleindicnst and onetime head 
>f the Justice Department’s Internal 
Security Division. Mardian is known 
to have inherited the plan late in IDTv), 
well after Mr. Nixon says it was abort¬ 
ed; he has likewise been found to have 
worker’ on certain "security” matters 
with G. Gordon Liddy, the sometime 
White House plumber who later ran 
the Watergate break-in. 

FBI: T) te investigators did net press 
the issue with Mardian in a wide- 
ranging, four-hour interview last week 
But, Newsweek learned, they did fish 
up some other fascinating scraps of in¬ 
humation. It was Mardian, for example, 
who learned in the summer of 1471 
that William Sullivan, then the assistant 
director of the FBI, was holding the 
logs of the seventeen FBI telephone 
taps authoiized by the President and 
cleared in part by Henry Kissinger ta 
plug some security leaks from 1969 to 
'71. According to Senate investigatois, 
Mardian—who possessed a rare emer¬ 
gency phone line to the President's of¬ 
fice—has told them that he informed 
the White House of his discovery and 
was ordered to fly immediately to San 
Clemente to meet with the President. 

Mardian did so in late July (confiding 
to his seat-mate, John Dean, 'This is so 
hot I can’t even talk to you about it") 
and was ushered into Mr. Nixon’s 
office. "The President told me." 
^ Mardian told the piobers, "that 
the logs affected the most deli¬ 
cate decisions he was making. 



Mardian : To Nixon with news 
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and l'js ability to function was im- 
pcri’ed by news leaks of the contents 
involved." Mardian said he was given 
d'rect orders by Mr. Nixon to take 
chaige of the logs. On Aug. 1, he 
picked them up from Sidiivan and 
"'several davs” later turned them over 
to the W’h'te Homo— w’ie r e, as it de¬ 
veloped, John D. Ehrhchman squir¬ 
reled them away ir his ov«m rfhee safe. 

Mai lian, Newsweek learned, has 
also he n giving >’ <• investigators some 
intriguing gin - f what Luldy 
might have to say when he takes the 
stand this week—if. that is, he were 
talking at all. In their own extensive 
post-Watergate corners at: >ns. accord¬ 
ing to Mardian, Ia'ddy sari it was he 
who whisked ITT lobbyist Dita Beard 
out of Washington to a Denver hospital 
in the thick of the 1972 controversy 
over an offer by ti e company to help 
underwrite the Republican convention. 
Liddy, according to Mardran, further 
acknowledged taking part in the bur¬ 
glary of Daniel F.llsberg's psychiatrist's 
office; he claimed that it had the “ex¬ 
press approval" of the President. 

Charges: Predictably, the Washing¬ 
ton inquiries have prompted second 
thoughts on several still unexplained 
break-ins. Democratic National Commit¬ 
tee Chairman Robert Strauss has told 
Senate investigators of a mysterious ran¬ 
sacking of his Dallas home one week 
befoie 'he Democratic convention last 
jnlv. Charles Garry, a San Francisco 
lawyer for the Black Panthers, claims 
that his offices were broken into at least 
twice in 1971—and personal papers 
were the major loss. And The Los An¬ 
geles Times reported that the FBI is 
investigating the possibility that I.iddy 
and E. Howard Hunt burgled the of¬ 
fices of the NAACP-Legal Defense and 
Educational Fund, Inc. the weekend 
thev bit Ellsberg's psvehiatrist. 

The individual charges remain to be 
sorted. But it is now evident that Nix- 
onians did run secret-police opera¬ 
tions against the moderate-to-radical 
American left—and that they were will¬ 
ing to ignore or break the law for what 
they judged to he the necessities of na¬ 
tional security. They acted in turbulent 
times—a period when, as COP Sen. 
Lowell Wcicker of Connecticut said in 
a speech last week, “Ameiita or at least 
vocal America did want a quick and 
efficient end" to the tumult of the '60s. 
But their targeting was at times indis¬ 
criminate, their methods often jackboot 
crude. One of the Administration’s pnv 
liferated spy shops took on a whole run 
of home-front intelligence assignments 
in 1971-72, ranging from a riot watch 
in the ghettos to a search for foreign 
connections in the peace movement. A 
reporter asked a well-wired govern¬ 
ment band last week what methods the 
operatives involved had used. “I'm 
afraid,” the official said wanly, "you’ll 
have to use your imagination.” 
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They sad that the three 1 
ll'»de-ai Toe > and FBI. 
fio'd agc.ns asa gled to the 
VVa'-.rra e case and related 
m-ttf.-s did not know tha' Vr. 
Gray had this material unfl il 
v.as disc tvered in h;s or e 
safe after he resigned as head 
of the bureau on April 27. 

Petersen Got Data 
Lrtst 0 tobe 1 -, Fienry H Peter- 

I sen, an Ass.slant Attorney Gen¬ 
eral. obtained this information 
from 'he C l A. ar.Q. at tee 
Lame t r.te. learned that !r. 
Gray had been n p-T f-sion 
of the mole 'til for more t'-an 
three ntoi ths, aceorJ.rg to the 
sources. i 


Mr. Petersen, then in charge 

of the Watergate ir.vestig ".ton 
did not pass fin the material to 
the F.B,I. agents working cn 
the case, the sources said, nor 
did he make it know n that Mr 
Gray had concealed the mate¬ 
rial, even wnen President Nixon 
nominated Mr. Gray in Febru¬ 
ary. 1973, io be permanent 
director ol the bureau. 

Mr. Gray was not available 
for comment. V, i.?n Mr. Pe.er- 
sen was reached through a pub¬ 
lic information officer at the 
Justice Department, he said he 
had “no comment.’’ 

The fol'o.vin° information! 
was pieod toge'.ner by the. 
New York limes after inter -j 
Views with a number of per-, 
sons tumihar vi-h the Water-1 
v»ie invest' ration and a.I ics s 
iramilicat on a'd frrm various| 
public docum e nts relating to I 
the CIA’s involvement with 
the Watergate consp.rators. 

The full scope of C.l.A. sup¬ 
port of the "plumbers” was not 
known to the F.B.I agents m 
the case until early in May, 

when it carr.e to light independ¬ 
ently of them, du'ir.g the late 
s'ages of the trial of Dr. Daniel 
Ells 1 erg on charges growing out 
of his role in pub.icinr.g the 
P» niagon papers. 

Tt.e agents a-e known to he 
angry that Mr. Gray and Mr 
Petersen did not share tne C.l A 
.material with them, and con- 
itend that if they had had the 
| information, much of what is 
mow known about the “piuin- 
,bers." including their ourgiarv 
,o. Dr. Ei!sh»rg s former psv- 
Ich'atnst’s office, would possibly 
I have emerged sooner. 

| A key element in the rancor 
| of the agents is that part of 
I the material that Mr. Petersen 
lard Mr. Gray had, they be¬ 
lieve. nr'ghi he.'e led them to 
knowledge cf t e burg.ary 
months before it was learned by 
Federal prosecutors in inter¬ 
viewing John W. Dean 3d, for¬ 
mer counsel to the President, in 
April. I 

Included in the material 
turned over to Mr Petersen by 
Uie C.l.A. on Oct 24, according 
to the sources, was a photo¬ 
graph of G. Gordon Liddy,!- 
convicted Watergate conspira- 1 
tor, standing in fronr of the 
building in Beverly Hills, Calif,, 
that houses the office of the, 
psychiatrist, Dr Lewis J Field-, 


;ng Sources who have seen thei 
picture said that a reserved, 
parking space marked for Dr 
Fieidmg couid be seen in the 
background. 

Potn Mr Peter en and -,r. 

Cray reported 1 v had m'orma-, 
i.on that F.. Howard Hunt Jr.. 
o"e of the Wa'ergat? conspira¬ 
tors who pleaded guilty, had; 
re .Jested that the C I A. have- 
someone meet bun upon his 1 
return from California on the 
morning of Aug. 2., 1971. to 
receive some t- m from him 
that he wanted processed and 
returned. ... a 

Developments in April ana 
Mav of ti ls ' ear d sMosed that 
Liddy and Hunt. loth part of 
the “plumbers" e'oup at the 
time had engineered the bur- 
o'arv of Dr Fn-td ng's office on 
S.pt 3. 1971. as part of • 
search for information about 
Dr. Ellsberg. Hunt told th.fr 
Watergate grard ittrv here in- 
Mav »;.?t he and 1 MUy went to 
Cahfom.a in Aiu,u->t. ’971, "to! 
make a precmm.ary vulnerabil¬ 
ity and feasibility study” of Dr.l 
Fielding’s office. I 

Tells of Pc.otogr* P h s ^ 

He said th-»t t ey “parsed, 
through" the b-.nldmg u. which! 
Dr. Field: g had h s r, "ire and 
tuck some rhotovaohs "with 
a very snectai camera.” 

Mr Gray had I luwn since! 
July, 1972", and Mr Petersen| 
since October, 19.2, that ihe; 

C 1 A. i ad in t-.c f urmer of' 

1971 p-oviJed Hur t v, ,ih. among 
o ner things, a commercial 
Tessira camera disguised in a 
tchacro pouch, the sr ur-essa'd. 

P" ords of the F;e triv Huis 
Po .ce Department show that 
the burglmy was reported on. 
Sept. 4, 1971, that a man ar- 
res'd on Oct. 7, 197i, in con¬ 
nect on witn a th^'t from a- 
worm n’s purse coMt-s-ed to the 
burglary and that < n Nov. 12, 
1971, the man renour.ced thei 
tonf'ssion 

S"ne Justice Department of¬ 
ficials feel it is "convenient 
hindsight" for agents to say 
they might have uncovered the 
participation of Hunt ana Liddy 
in the burglar- with the pbrnto-l 
graph ana other information! 
held by Mr. Petersen ar.d Mr 
Grav. , I 

"They [the agents] never had 
a chance," a source close to 
the F.B I investigation said. 
"How can you say they 
wouldn’t have gotten to the 
burglary, when the best leads 
in the" Government s posses¬ 
sion were concealed from 
them?" 






In testimony before th? Sen-| 
ate Wa’ergate co.-r.itt''? two 
we»’s ?o 0 , Mr. D:m su’d that 
Vr. !• t:rs:n once hah showed 
h t. *h“ C.I.A. material ana told 
1 1 n ’hat Vr. Gray had the same 
material. 

"The fart that this material 
was in the fosscss'on o' the 
Pernrtrnent of Justice meant to 
to roe that 't was inevitable 
tv-#* w r * Even's 

p-ychf.frirt’o office would be 
ds o'ered.” Mr. Det-i said. "I 
f 1 : that any investigator worth 
h : > salt would certainly be able 
*o lock at ti e pictures in the 

1 '5 - t tt'° D 0 0lrt.-.iin| pf tl'S- 

t. • and immediately determine 
the oca’ion ard from there 
d s u.-er the fact that t* ere had 
bra burglars at ’he office 
tbn. v.a- *1 the pieure.’ 

Included >n the material 
given to Mr Gray last July was 
a rundown on bow the C.I.A. 
had furnished alias documents 
to Hunt in J ily, 1971. in the 
name of Edward Joseph War¬ 
ren. and in the name of Edv ard 
V Hamilton during the more 
then HO years Hunt served as 1 
a C I.A. agent. It was a'so re-, 
•^-•intcd n the documents; 

^turr*<J over to Mr. Gray bow 
'ith.e C.I A d furnished Li’dy 
(with n ias . e-cuments n the 
.su~mer o' . ;; jn the name ot 
(George F Lc-'n.rd. 

For s x >.: • s to two months 
following tie .li ne 17 break-in, 
Fit', aue—s a’l o’er the coun-i 
■ try worked to prove to the sat¬ 
isfaction cf th? prosecutors the 
tr".* id-■. ■ s of tin. persons 
•who had obviously traveled! 

• vridg’y urd:-- those aliases. Ti is 
reovired the 1-horious compari¬ 
son of h' rdv. r.ting samp.es and 
fingerprint’’ -'rom hotel ard air- 
ilhg records and the idcnti'ica- 
Jtton of pr'crcs of hunt and 
kiddy by - „:e! ar.d airline em- 
[ploycs. 

I D’lring much of this time, 
(according to the sources' re- 
'perts, Mr Grav had evidence 
t v at v.’ou’.d have immediately 
satisfied the prosecutor.-—;'-.e 
'c '.A.’s own record of the help 
it gave to the "plumbers.” Mr. 
Petersen beared in October that 
t’-e acting FBI. director had 
remained silent wr.ile stiper- 
vimcig his agents’ tedmus ef-. 
farts on the aliases. 

When Mr Petersen received 
H-e mate-al from the C.I.A., it 
reoortcd'v included transmit¬ 
tals to Mr. Grav dated July 5 
and Ju’v 7 1972. 


J 

■ However, when the prosecu¬ 
tors were finally allowed to re 
v iew the C l.A. materia! 33 days 
after Mr. Pe’ersen obtained it. 
there v.as n*.thing in the docu¬ 
ments they saw ro indicate that 
Mr Grav had the same rr.ate- 
i.al, and Mr Pe'erren did not 
mentor, that fart to the prose¬ 
cutors. even though he had 
given 'dr. Dean, the Presiden¬ 
tial rounsel. that information 
around the same time, aceoid- 
ing to Mr. Dean 
The C I.A. documentation was 
turned over to Mr Petersen in 
mC'po-we to a series of questions 
(submitted to tne agvniv by lari 
ij Silhert. principal Assistant 
|L(nued States Attorney in the 


D strict o* Columbia who was 
then the chief prosecutor in the 
Watergate ca:e Rich.ata Helms, 
t' et cueaer ot the C.I A., ar-i 
ranged to turn over the mate-) 
ria’ to Rtcr arc* G Kleinriicr.st, 
then Alter...; General. 

In a telephone interview, Mr. 
Klein iienst said that ’he m.ate- 
' rial was delivered to him in a 
mart a envelope and that he de¬ 
livered it to Mr. Tsterstn with¬ 
out opening it. He said that he 
never knew what was in the 
envelope. 

Mr. Klem.d’cnst strongly 
urged the President to nominate 
Mr. Gray to head the F B I. on 
a permanent basis. 

Kleindienst Comments 

The former Attorney General, 
who steeped dyvn rather than 
involve himself in a Watergate 
investigation that h’d repeated¬ 
ly to his personal friends ar.d, 
political associates, indicated 
he was not aware of Mr. G'.’.y s 
possession of the C.I A. mater¬ 
ial. ... 

Asked why Mr. Petersen did 
not give the mater.al to the 
F B I agents in the case. Mr. 
Kle.dier.st sa ; d' 

Mr. Petersen would have 
shown it to anybody. I’m sure, 
who be felt should have seen 
it in connection with any ’egit- 
iiitate investigation. He w uuidn t 
have <hcwn it to anybody wno 
he didn't feel needed to see it. 

"Henry d dn't secrete any¬ 
thing for dcv.ius reasons, nor, 
did he in an-’ wav tnnede the j 
investigation. I know Henrvi 
well anti ! know that his only J 
interest was to have a fan. in-i 
tensive investigation H' wa -n t, 
involved in a v.itch ."t but 
he was interested in anything! 
that bo o on the investigation " 
Mr. Gra • was apparently' 
gveo tie CIA information as 
a revi't of his liaison with 
l.ieut t n Vern-n A Wallers, 
deputy ri. ector of the intelli¬ 
gence agency. __ .5 







\ 


i .1 


!,i \ ;k » r- /? Wiretaps 
i 2 L'-hi iiehra:::! by Oliicicls 


\'\ 'iv ..i 

> r' ■ I 


by SF.VMrn : 

* * l».• ’ • 

, .. 5_.j..!n 


j- > r » 11 lent ■ A.’ 

on s * r ' r . • Jr ,u s - :■ - 
... ,. ' v i) ' ••* ' CS •/ • 

; ; w’e rr 1 n > |f 

two p f-v v. - ■ !.•"«> 

j ; .1 w »'■’ 

a t'-.’t wc' «. •• <d .1 by 
,•-> a ! t 3 V.:, t i) •• • .nif.'i ; 

r* , t.; ;»r,. r ' ( { 'tl> k lOV. 

e’u:', 1 “ a ’ r . 

ii:> c„'.fg«ti a j 

•n su'd • n. ' . '■ 

(I n It i * i■'r r * : j i! wir • r 

of Vl II' 1 - .'A » f. 

pirns v as r • •by Me 

I V.*'i< h n’” a i- ■ t r ' . - 
• it la I J ■ f 
's t< I, 'irtl.ri' -- r«< t 

Ipl.-nn 'I foiay in to r. V- k- 

• s V’su - tier If >—Pctus I'.y 
j took p’3'a. 

M'i t if the ope: .'.lion' were 
> o-ilir-'i'd by Jr ha J. C ul- 
I r’d, iS 4 "thi-rr r. lilasewirz, 

1 1 vj i i • *■: New Y> t’t < tty po- 
I ! c re i v ! 1 1 .a. work.rp fr*«- 
th - W in H«.»t : i ‘ at v 19- *, 


tr rf.i 1 -,'s s id 

U c< rb* ?in 

i:.\i'-’igation :■ 1 > 

.t back- 

; . 0 f V- 1 


vi.s oe e.itid in 

»sterdry’s 

1 v Yo-t -n • ’ 1 

'na* 

Mr. b 3t!Ki as a 

if s: nan 


I'cpres' > rt-live fi'.rn the Bronx 
in 1 j r 9, l itterly ctiueized as 
"ins ri ns” t i Hal a -ATurteans 
an early Nixori it'~ie rnes> ee 
t.» Congress ca rg for an a> 
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un bv Mr.I 
tic Port-; 
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‘u ib :• t' pat'-' •, ar.ts 
to the ME'- 


j a' *H> * . • 

, , ; ; *r. V. .4 

V i H 
. P o-| 1,. *■ 
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son in tnvtsft 


rie was tf.Pl r>y Fhrliciir'an, 
(•'Veil. t v c I H t’.'s a f : tve. 

Pi.. ;; '--I r ljt t-'-i way.’ " j 

i a *; -..h> v.-a > ii and J 

- - 1 “ ! •■• rat'?, t' C S.T.C 

. 1 . Pr ..yi '■ r K.T.'t 

was (Lit of town -1 l « f: 'it. 

t'ic co!'.. , r rft’iriHi, 
*e said. Mr. f hri - ,.t ,ct j-i! 
i touch * ; t t Mr. C-Ji‘V.n J 
sou..i . ^ a j(j 10 f , r get it; tif-v i.sd it 
ear - ■ 'another ay" 

The sc urea si'f lost M»\ 
Caj'iitll a.-s.r-.‘d that the 
White House iftj p*.—a:. e d up- 
n J. Fdpar fr.j.tr. .hen 
, . ^'..rec'or of the 1 ••'vr I «hl resu 

■iron.'s ''oik ' 0 j- jnvjj*ipaff,.’. • • isra o.er 
- to i.hc b'JEain ' of V.rsft. 

Wjrer;»M rmr.iPii't-5 i M;. Caulfiehi or ,:.ed his men 
-n W. lPar. 3J, tht .O.nie: !f) 


it-i 

ere 


v 1 ." in South 



- • 1 bo:- 

or eartv 

'•() 1 

r J c» 

. ;[ ru if 

toe first 
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: ,-ticn o'- 
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. - -o \v. n.-ar. 30, f t n.*i> • y r , ret'jtp to I .- Krsft rtsi- 
jV'n.te HntK- tout sc'. v; ‘ 0 ■ •'fence- and re-.--, the v.TP.ap, 
hedulcd is testify i ’ * - ; . - -- . - i : f h-nsV cp- 

Testimcny b> Caui’ield rration in-cdviP-K ^ 

In I. tehvbcd testimony,^ i 

| nv i .h h-f pre ^ Caulfield knows cf et 

i* e d. a for r un c.x-vw fo- least one of , v , Ehrlich 
•iicetnat. r Sc*; Vorx avt . was v ‘/ , ' : if the nor- 
e-f f:< n CO'-';' - .-' .-J ‘'•"'•'i. I i, r'-t dif-" ; 

•i Ivs i. ' ‘'gmnei.i t:.».«e n -.al - - l : 1 ‘ . ./*V,rr*:.o rt 

e v -.'e H • ’ source *• >' ■ 1 ‘ ... n .>■ . .-.r.i- 

tii . it ' "• f ' 5t tV ree yoh-’fcd ^.'. C :tUv, in «n 

• : *f -»t o n ° t ro ^ rs «*y, ■' • '•* tomeone 

f out V.r. t .. ,.t . m»n a ,d .aie:. appwe •• r ^- ‘ 

in sonre r u-' p ": c '* m the A-mtr. ^ t . ^ fTT rt 

, ■* e * • ' , • - r ■ c ,t n s 

.:. C ; i.nder mv supers 15 «i i. wl-cf.Cl 1-1 '‘ >««* wt.e' 

i "-ior r nrd a ■. .-i icty of »nvst«- in tr.e ^ s , f „,- r .e! 
Ltise f-■"•>'> reporting the panning to^ n u a v 
,";;.y.s o' h s t rdi-gp to -.he nvesttsato.. i-d* • 

■ Hoi e th f-nh rw. 1 0«> t>» - s of 1 'd ' 1 ' ,‘f s c ,.e the' 

I,’ n fulA re. 11 a'.; V re frees- . B-:n ’^.xuiee 

t>g ,t ; nns p rfurmeU m ‘ ^i %own i« '^e received foil 

„ accounts of tun ad hoc 
Officials said that, in addt- House groups 
ti-n to about IS clandestine,;.tr. Oe. n, V.r Cau.uetu 

r, ; sio-'s Vr Caub’ul. sewtez- ^ SO n ! 


persorah-y,* he said, "bu^got . lL h3v >-->cn widely rp 
nteone else to look at it ! p re rent Nixon pers .■ 

At one print before the in- j; hon/c d the ^ re , tap ^ c " lcU 
aliatton of the wiretap, the ,13 Nal ,onnl Security C°“ ' c " 

i: “Caulfield asked j ^ P et tagon a.des^weU « 


staliattrn 

source »a--. ..- , 

lEhili-rhuan wn% they [tie, 
|White House] t-dn't go to the 
FBI. since he had been ‘-•Id to 
put d in tor national security 
jpurposes.” 


•™ F ',‘:",- 7r W. IMW 
X SfoS; « 

a ,ertou? nev.s leak 










l»alf cr n at Brooklings 
j.. i ? \q ,9. Morton H. Hal- 
r ,»nn t n a member of thet 
council 'Mf. resgned and V«-| 
rants a s »c at?d 'vii-'t 
in r<* a re. ti nshin he s’illl 
ir. iinta ns. M r. ”a p< nn n:-.s a- 
so bo2° associated ^ r : 

IXmie’ L ’sVre. tvhi^c ?raI 
trial 01 c areas stemnun» i;om 
)>i- copvr® a''' 1 relearn." °* 
the r.‘ ' on papers recent y 

end-.d w -c tne jud .e dis: u»»«d 

^ *1 t 'C T I * C C il* 

duct 01 the Government The 
papers were classmtd Govern* 
"r'cnt documents about ti e on- 
g ns of the Vietnam war. 


r h* > re is *01*0 cn"' v nce that 

’ r. fii! 1 ' ••« 1.x; g-oup 

v.»• If j' in 
i •,» *•;• t - nil n here 

* ’Win •■ *« orgv 

r.. e > :n J_’>. If. I 

lr. a ciMi sc . d -ns*tion re- 
?«. .v-d tr-eav. Mr r -r i.hman is 
.*si cot — e ti g that ii 
•*. ri"T..i»r, It?'. 'loric ’ 
lie"1>. t ' to .-i ' erber of 
t l ' at -•• ref r ‘ " > 'at r| 

; 1 ih» v.s e break-in; 
t« •:•">, was ir. : :h .’ n rorSut-di 
»• the r.tw man 'n place of 
C Bu'iie’.d." 

A'.d’ 5 r Cau’f'Id, in his Sen- 

*;••• tes'.iiooiv. *.*, 1 vd sarne- 

• ?r pl-i.T 'ci” t’ t ‘in the 

i-.-i.ip cf i c 71 . 1 . n to no- 

t t.-.at, ftr '.'-son, tin® 

r />._ . cf trv. ■•>' cr. work 
ir if. tv 11 <■• 7 'hreugh 


t’y -l i s' 'T-.c I 
:f - r*• n func-j 

«.v. 7, wV 1 • 

- d • '0 ;h Mr.j{ 
d '3 "0 1 


' r M.'.r.d e t ' r d 'g *0 j 

,tf. in jo c-? w r ’.. was to , 

«o 1 ? : :ra < !• ge dem- t 
o-strav/ -s in ’ .T.gton t 

"V V *v ;13 v 1 ,'i OU" J 

v .h -h»-o a-rt 1 n,” the a 

r c 3iO. "It v/a<■. ' *ly andlg 

t-e « m. ghi just a ; ’cell havejf. 
i. t e lo'?' jr.i>* do it.” k 
It l as U'-, pr-vnu-ly re-'- 
p?-t"j that Mr. rtu-x.vicz was! 
h; or* by Mr. r t n. ® after a! 

rVsti'e ir*»* n in nv.i- 
1’ 3 el La G .-r 1 ■ \i-ort and 
- .-.d in ca'n b. M r rt W. 

X flinch, who w tt r, Presi¬ 
de >u Nixon's per- '- 1 -uomey. 

‘ih 1 * 1 ids for h'r l "eewiez 
v/ere repurted to h e br®n 
avthorio d b” H. f I'ddeirian 
th* at ViTiit-. K d •. 

01 sia'f. 

Both .Mr. CauU.eld and Mr. 
LHasewicz achieved n.'icnai 
prominence dtrin® t'-e f rs' cf 
t'-e •slevised Se t t Va’c'gat® 
hearinjts last mor ,! i 'then it 
|va.‘ clicked that th' I d both 
Ipark.ipiied in a V . i: House- 
duertc-d effort earlv t v s year 
to offer executive c'emc tcy to 
Jp.tcs W. McCord Jr, one of ; 
t* ' Watergate consvir-tors, in I 
return for his si'enc®. ( 

C- c • rwl» .- .V? official « 
said that most of the f aulfield-' t 
l*! o scv i r z r ’:i c **;n- 

vc lvcd specific e' ®’ ts that a!- t 
redv happened” lie added < 
”lh-:y were just chicking cut 3 
p r w reports to seek what else! t 
they couid learn that wasn’t in! j 
the" newspapers—like My Lai."I i 
*Tha»’s rot iliegat," the offi-j i 
cia! declared. t 

Asked if Mr. Ehrl'.hir.dr. was . 


d : r.;-< t -g t' e VTi*® Ho.-se in 

te’'.e sc o'fa'.K.n, the ofii- 
u, .-a— Gr .i. >es C: I- 

lie.: wasn't tl n'. n^ the e 

.tl.l S Ui. 

1 ' > c . • sur-fillar c r’P.evt 

that vas'niti.ftd y tie 'wo 

m 0 | V*w' t TC J \ . ^ ■> I ' ■ ■ ‘ c i 7 ** 1 

••-a r :. : reir 1 of Vr. I: "'i. 
'tv> f'-'T.'r; C'lltapue or. tne 
iNt ■ Yc/. k poiwc force the of,i- 
ch.t • althj.i h *’■ a* eitort 
j,; . ceived White Huu.e 

«.• .'..cn 

1 lr. Pk,pp:'' sh..'P attacks on 
t P.ef -Mitl tone i'cssa-t 
hc-gan n early 'lay, lf 9 . In 
c.v? news c'n*- :er.ce. Me. L: ?f i 
a.U t . t he had been iro-bic ; 
b. M r . Nix nk mes‘ ;e in 
v hie It ne sC 1 ’. ht 4 out iial.-*n- 
Arner ; ca:.» f r unceii’'. a n- 'o 
|r My \ l-.l' t"i-c a ciparii/.n- 
. j;' -n in rxs nc _ ’ 1 o ore lv 
eccrt wci'.i' c a;,d Wiese ts 
Lorder tr. t an ? *-• 

cct referente to t if* or> : «?r 
groups. 

5 Other 1 1 j .ies 

T'-.c : u":e -C' 1 t' ft *fr. 

Cat.!';-Id -rid Mr. L sew. / 
bo!' ' ::'pvT.e. t’-at Mr. Biaps* 
h i se re ct ;r"-..’nn» to or- 
g r . ' d crime a su-picK-n tirev 
ai: . 'entl> c r il*i rot <• iirn 
'with their tie *ti te tei.-?rch. 


'1: e t'v o me.. ' e n® 

': h. "it':. (1 10 at ic ■ l 
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ch :us, n !’ 
r or 

Re Tc-semai it 
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Democrat cf Ch'ahoir-a, the 
lioi.se Sn-aktr; pc -.bln nuan¬ 
ce 1 liiks hef. cl. Senator To 
r.i'-rd S. Mu.-k'e Den •.« -at o, 

». ai e, an J so:r c Tor-ttctis 
v.pollution p id.'-ms; the 
; ., ;; of S ■ 1 rt H 

Humphrey's 1 S lai.'.paigu for 
Presidency, ^'.d rumors 
tl c.t ti-.e brother tf a leading 
iD.-moct et might have h e: i l i¬ 
ve he.i in a hox.‘se.vu-1 in- 

( In addition. Mr Caulf.e’d 
land Mr Ulaiiwlcr also renort- 
et'.fy lrvesi'f.at . the alleged 
'bi\“.*,ssm?tu of ' David 
F bower bv a hh'iidn school 
ttuoher. Mrs. Ei-enhcwer is 
President Nixon’s younger 
daughter. Julie 

Mr Llasewicz is now 'ivur.g 
in Hadley, N. Y. Mr. C. uiiie’.d 
\v,.s dismissed las. ni.-r.'h irom 
his post as as istact drcctor 
of t.,e Trea.ury Department's 
Htireau of Alcohol, Tobacco 









F.B.I. Informer Is Linked i 
j To Right-Wing Violence 


By STEVEN 

Sp+Zlkl 1 tie -• 
SAN* WLGO. June 23—A lead- 
>er rf a r.r '-wirg, paramilitary 
'orgnr.irati, n that harassed 
lyemg le'tists here for more 
•than ? >N.;r says thgt the group 
w. a« par A organized and f- 
hiar-od V. a: tr.fr.rmer for the 
!r«deral r._"-*u of lnves'iga- 
|tton. La v c'! n r - ement officer* 
Tnd others ■ ! a r with the sit¬ 

uation co-rr - -ateci h.s account. 

: The :-f *r,-r, Fi»v.a r d Eciry 
iGodfrev. r: rticioa’ed n a 
'shoot.rg c.s we’l as several 

I fire-bjm-gs ar.d burglaries, 
wm.e re • ng regu'ar pay¬ 
ment > from ’he FBI. for his 
lservices, it v. as said, 
j This account was provided 
;ih s wee’s Jerry Lynn Davs, 
'the former ?<• them California 
ic*x>i dr v for the Secret Art-.v 
iOrgan./atr r,. a well-armed out- 
| growth of another right-wing 
group, the 'dir jterr.en. 

Scgrefi Recognized 
In arot m development this 
week, two members of the Se- 
crr. Am y t 'gcnization re-iort- 
ledly 'ecea . ed a ohotograoh 
of Donald H. Segretti. the 
young lawy r accused of or¬ 
ganizing a Republican espion¬ 
age campaign last year. Accord, 
ing to The Loor. a local radical 
net soar'’' the two r ft','!; 
identified the mart n th* photo¬ 
graph as "Donald Simms.’ 
whom t'-ev said thev met in 
tie summer of IB"! at a shoot¬ 
ing range frequented by mem¬ 
bers of the Secret Army Organ¬ 
ization. 

The two —en renni'edly 'aid 
that "S-nuns” was present at a. 
discussion among the right- 
iwingers f>out the Republican’ 
.t ora' Con-.er.tion. originally 
I scheduled to be h<*Id in .San 
'Di’t 1 * ltd A ,g.:«t before it was 
moved to M.ittji Beach. "Simms ' 
d d not participate in the dis¬ 
cussion but an unidentified 
ceHnpatiicm d d. according to 
The Door's s ,jrees. 

Vr. Sesrctti. who has been 
'indicted for distributing false 
camoaign literature in Florida. 
!oft»n used the name "Donald 
Simmons" in recruiting espio¬ 
nage agents. 

It is also known that Mr 
Segretti ar.d the Secret Army 
O'gamzatio 1 at different times, 
discussed the idea of abducting 
radicals vv w o might disrupt the 
convent!cr Bui so far, thee 
has been ro f.rm evidence link 
ling Mr. Segretti to the r.ght- 
iwtng group 

! Davis, a 3.'-year-old construc¬ 
tion worker. spoke lo a 
reporter after being released 
las - . Thursday from jail, where 
ihe bad been held pending his 
is^nt»ncing on a charge of pos¬ 
session of explosives. The 
Secret Army Organisation Co¬ 


S’. ROBERTS 

• « Y-r/ TWr.e* 

ordinator had pleaded guilty 
and was granted probation 
According to Davis's account, 
the Secret Army Organization 
was formed in 1971 to train 
"••->*Tillas who could o-ganize 
a resistance movement should 
the L'nited States t« tor " ered 
b -- a foreign pov... - ward 

Godfrey, the F.E I. informer, 
was one of the six founding 
members and contributed the 
nonev used to print the group's 
recruiting literature, Davis said. 

In addition, Godfrey was 
'considered a ' firebrand'' within 
tr.e organization and took a 
more militant line ' than most 
members. Davis said. 

Accord,ng to his own court 
testimony, Godfrey war. riding 
in a car on Jan 6. 1972, when 
another member of the Secret 
Army Organization fired a shot, 
ir.tc "a house occupied by young 
leftists. Tli? bullet shattered 
the elbow of a g.rl named Raula 
75 irp. Miss 1 harp end cube* 
residents of the house wer* 
planning deirmnsfat.ons a - -i 1 * 
Republican convention. 

Godfrey took the gun used 
in the shooting and gave ii tc 
his FBI con'act. The agent hid 
it unde r his couch lor sti 
months until the Secret Army 
Organization member who sho' 
Miss Tharp vva' finally appre- 
r»nded by the police. The in¬ 
cident cost the agent his job. 

‘Antipoverty Program’ 

Given Godfrey's contribution* 
to the Secret Army Organiza¬ 
tion in time and monev, Davit 
said, “you might say that the 
S A O ’was a federally fundee 
antipoverty program for the 
right wing ” 

Godfrey s role was partly 
disclosed last June, when a 
member of the Secret Army Or¬ 
ganization was arrested for 
blowing up a movie theater 
that showed pornographic films 

According to weli-informec 
sources, the San Diego polic* 
learned that the F.B I. had ar 
informer within the right-wing 
organization, but the bjreau re¬ 
fused to disclose his identity 
When the police chief threat¬ 
ened to expose the bureau'* 
lack of cooperation the F.B l 
agreed to let Godfrey testify 
against the bomber. 

1 On the stand. Godfrey ad 
Imittcd that he had supplied th» 
explosives used in the bombing. 

A.ked why Godfrey was al¬ 
lowed to operate for so long, 
a spokesman for the F B I. here 
said that "we certainly don't 
condone" illegal acts by in¬ 
formers. But he declined to 
Icommcnt further. 


New York Times, 6/24/73 








'STATE OF NEW YORK 

! 

COUNTY OF NEW YORK 

i 

I 



JFFFPI7Y SMILOW, being duly cworn, deposes and says: 

! 1. I reside at 1050 54th Street, Brooklyn, New York. 

2. I have been a member of the Jewish Defense League 

ll 

I since approximately November, 10G8. 

3. The JDL was established in 19G3 for the purpose of 
protecting Jews from anti-semitic attacks. We began helping New 

i 

York Jews and then expanded our work to attempt to help Jews all 

i^over the world. We held demonstrations to express our solidarity i 

' 

with Jews who were suffering persecution in other countries, 

nam.elv Russia and the 7\rab countries, and to protest anti-semitic ; 

! 

-policies m those countries. We attempted to fcrce the American 
^government to take action to combat anti-semitism at home and 

I , 

I ; 

abroad. Besides demonstrations we published leaflets and held 
i education programs to try to mak^people aware of the prevalence 
of anti-semitism in the United States and throughout the world. 

'Our guiding principle is expressed by the Hebrew words "Ahavat 

lj 

I'Yisroel", which means love of Jews. We wanted to teach Jews to 

( 

help other Jews in whatever way they needed, and to sacrifice for 
!them. 

4. During my first year of JDL membership (1968-69) I 
jwent to several demonstrations and was fairly active in local JDL ^ 

iactivites. I went to most meetings and neighborhood patrols. The 

| 

following school year (1969-70) I was not very active in JDL but 

! 

the following school year, beginning in September of 1970 I was j 


very active in the organization. I went to all demonstrations 





0 


!iand often worked in the office which was then at 440 W. 42nd 

ll 

i street, and attended meetings there. T talked on the telephone 
! at that office. During the summer of 1971 the JDL office moved 

i 

to 4002 New Utrecht Avenue in Brooklyn. I spent every evening 
there and went to every JDL activity there in both daytime and 

I 

''evening. I soent at least three or four hours a day there all 

|i ** 

|!summer. When school began, I started cutting classes and by 

j 

j January I was spending eight hours a day in the office. My job 
was director of publicity and public relations. I ran the mimeo¬ 
graph machine and had to make sure we always had a complete 

\ 

J 

supply of our educational materials. I made all of our leaflets, 

j press releases etc. Before handling publicity I was in charge 

I 

jof our mailings to membership. I took classes at night at the 
!office. I had a key to the office and frequently opened it in 
jthe morning. I occasionally stayed very late and once spent the 
night in the office. After January 1972 I was paid $15.00 a week. 
I was on the administrative board where I reported on my work. 

In approximately February or March I was elected to our executive 
board which made organization policy. 









5. I have talked to many JDL members on the telephone 
including Sheldon Siegel. 

6. My lawyers in connection with this matter have been 
Hyman Bravin, Nathan Lewin, Stanley Cohen, Martin Elefant, 

Bertram Zweibon, Barry Slotnick and Robert Leighton. Their tele¬ 
phone numbers are annexed to this affidavit. 

Sworn to before me this JEFFREY SMILOW 

1st day of November, 1973 


NOTARY PUBLIC 







i 




STATE Or NEW YCRK 


i COUNTY OF !TEW YOI.K 


JEFfTEY SKI LOW, being duly sworn, .deposes and says: 

l! 

1. Ulien the JDL office was on New Utreclt Avenue in 

i 

(^Brooklyn we frequently saw as many as seven FBI cars and New York 

ft 

! city BOSS cars parked near the headquarters. I know that they 

(; 

were F3 T and BOSS cars because the men insice them told our 

i members who they were and that we were under surveillance. On 

I; 

1 information and belief some of our members were followed by these 

il 

I men and people coming and going from our offier were photographed 

I saw cameras in the cars. And I saw them take pictures of us. 

- 

2. Frequently in the morning when we arrived at our 

i 

office we found the metal d-.ors to the basement lifted off. All 
'JDL files were kept in the basement. 


Sworn to before me this 


:1st day of November, 1973 


NOTARY PUBLIC 


JEFFREY SMILOW 







JSPERY f»M T T GW: PHONE 

Snilow Hone 
1050 - 54th Street 
Brooklyn, N.Y. 
GE5-3107 

JDL Office 

4002 New Utrecht Ave. 

Brooklyn, N.Y. 

854-2189 

854-3463 

854-5970 

Old JDL Office 

4^0 West 42nd Street 

N.Y.C. 

868-1953 

Stuart Cohen 
161-55 Jewel Ave. 
Queens 

591-3780; 591-3709 

Sheldon Davis 
739-3305 

Murray Elbogen 
1345 56th St. 

Boro Park, N.Y. 
851-7205 

Marty Elefant 
5? Wellington Court 
Brooklyn, N.Y. 
859-6176 



Morris Stillman 
116 Eockwood Place 
Englewood, N.J. 

CALLS Eert Zweibcn 

heme- 135-39 228th St. 
Laurelton, Queens 
IA5-3215 

officc-22 East 40t.h St. 
N.Y.C. 

679-1814 


Hy Braven - 228-2700 
Nat Lewin - ( 202) 293-6400 
Bob Persky - (201) 653-4911-0^ 
(201) 434-2274-home 
Bob Leighton - C07-6016 
Barry Slotnick - BE3-5390 


. 1 r l 


Russ Kelner 
E.O. Box 3007 
Philadelphia, Pa. 

(215) LI8-7342 

Dr. William Peri 
84-11 48th Ave. 

College Park, Maryland 
(301) 474-1762 

Neil Rothenberg 
550 Grand Street 

N.Y.C. 

254-6876 

Irving Rubin 
58 W. Peco St. 

Los Angeles, California 
(213) 937-8878 


r 


EXHIBIT A 









nici i/'. rn ,r uss; phone ca lls 

Huss' Home 

5 Staten Island Blvd. 
Staten Island, N.Y. 
442-G115 

JT.-L Offices 

4002 New Utrecht Ave. 

Brooklyn, New York 

654-2169 

9 54-5920 

&54-3:os 

Stuart Cohen 
161-55 Jewel Ave. 

Flushing, Queens 
591-3709 

Sheldon Davis 
739-3305 

Garth Kravatt 

931 East 100th Street 

272-9070 

Liz Lefman 

700 Victory 31vd. 

Staten Island, N.Y. 
961-13-+5 

Arthur Miller - Lawyer 


Bob Per sky 

(201) 653-4911-office 
(201) 434-2274-home 

Neil Rothenberg 
550 Grand Street 
N.Y.C. 

254-6976 

Bertram Zweibon 

home-135-39 228th St., Laurelton, Queens 
LA5-3215 

office-22 East; 40th Street, N.Y.C. 
679-1814 
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UNITED STATES DISTRICT coufv- 
FOR THE MIDDLE DISTRICT 0? PENNSYLVANIA 


© 


UNITED STATES OF AMERICA, 

Plaintiff 


AHMAD, et al.. 


Defendants 


Indictment No. ll»886 


STATE OF CALIFORNIA ) 

• ) ss.: 

COUNTY 0? LoS 


SUPPLEMENTAL AFFIDAVIT IN SUPPORT OF 
DEFENDANTS' MOTION FOR DISCLOSURE OF 
ELECTRONIC SURVEILLANCE, FOR A PRE¬ 
TRIAL HEARING, TO SUPPRESS EVIDENCE 
AND TO DISMISS THE INDICTMENT. 


MICHAEL E. TIGAR, being sworn, .deposes end says: 

1. I am making this affidavit in support of the defendant:’ 

motion to disclose electronic surveillance, and to Inform the 

Court of the need for an evidentiary hearing on said motion.* 

- . 2. In my experience as defense counsel in a number of 

cases Involving Illegal electronic surveillance, I have discovered 

i s' 

a great deal concerning the techniques of the Federal Bureau Of 
Investigation in conducting such surveillance and then concealing 
the fact of surveillance even from Justice Department attorneys, 
and concealing the fruits of such surveillance from defendants 
indicted. In part, as a result of evidence obtained by unlawful 
means. The assertions below arise from r.y representatIon of the 
defendants In the following cases, or (In some cases) from r.y 









association with the defense counsel who were in t• *«. ' 

aane r i *./i 

as I. The cases in question are United States v. Fred Dla - 1 

District of Columbia; United States v. Bernard McOarrv 

1 —*■» • ■ •• .j 

Massachusetts; Un ited States v. Robert C. Baker. District of 
Columbia; United States . Ivanov , New Jersey; United States v 
Neslln e, District of Columbia; United States v. Dellinger . Chlcac-■ 
Unite d States v. H. Kao Brown , New Orleans; United States v. Rosel -1 
Los Angeles; Un ited States v. Ma rshall , Seattle; United States v . 
Smit hy Los Angeles; U nited States v. Alderman and A lderlslo. 

Denvc . - — * .. 

• • % . •'* i 

3. Based on ny experience in these and other cases, I . 
kn'.w that the Federal Bureau of Investigation keeps files on 
persons by name. Each such file is maintained in an FBI field 
office or at FBI headquarters ("the seat of government", in FBI 
parlance) in V.'ashir-ton, D.C. Sometimes, more than one office will 
have an open file on a particular Individual. These files are 
kept by number. All .documents ard. reports, -about the individual' 
in question are filed in chronological order in such files. In 
addition, all names of persons on such documents and reports are 
separately indexed. Thus, if at any time the FBI wants to open a 
new file on someone, an "indices check" is run to gather up all 

* 

information in other files relating to that individual. The do¬ 
cuments and reports making up the file consist in large part of 
FBI Forms 302, standard FBI Special Agent report forms. 







^ * *^ e FBI "case agentor agent assigned to keep a file, 
may have a number of files under his control at one time. He is 
the actual custodian of the file. However, he receives reports 
from many sources,and may not be aware of the identity of all • 
these sources. For example, an FBI agent in Washington, D.C., may 

receive information for the Las Vegas Field Office that "LV-90-C , ‘" 

I' • 

reported that two named individuals hai ^ 

ad a COnve r3ation, Cr . , . 

decoding the number of the anonymous "LY-nn pin # . 

. Can • ! 
know whether it represents an anonymous live inf nr , i 

lor ..,ant or * n ? 

I electronic device. FBI c S ents In the Black and Baker I 

— ~ ~ cascg to* v • 

admitted under cross-examination that they often were ** 1 

* u naDie to 

te^l from looking at their own case files whether a riv^n < * 

• • . . - fs-tven item of 

information emanated from a live informant, or a bug. it was 
necessary to trace each item of information in the' file back to 
its source and to determine this fact. Thus, in the Baker case, 

FBI case agent Paul Kenneth Brown did not know that several lte~- 
of information on Robert G. Eaker which had teen in his possession 
for years had come from an illegal bug until he traced those Item; 
back into the FBI case file on another ! .dividual and made this 
determination. These facts illustrate the need for a hearing. 

5- Further, when an FBI agent knows that information he 
has received emanated from an unlawful source, he will conceal 







(& 


I! this fact from his superiors t and - front ethers who may read the 


case file. In the K. Rap Brown case, FBI case agent Heibel 


testified that he learned from the New Orleans Police Department 
that Brown had conversations with his attorney, William M. Kunstler 


and that these conversations had been wiretapped by the New 


Orleans authorities. Agent Heibel made a memorandum embodying 
the contents of these confidential lawyer-client conversations, 
but said in the memorandum that a "confidential informant" had 


told him the information. This memorandum was placed in the F3I 


case file on H. Rap Brown. Thus, no one other than Heibel would 


know from reading the file that it contained material emanating 


fron an unlawful electronic device. 


6 . Another practice of illegal wiretappers and surveill¬ 


ance experts, such as FBI agents, is isolation of Illegally 


.., et} material from other material in the FEI Vn 

admitted practice of FBI agents to set up. In addition to the 


main "case file," a "sub-two" file of confidential material from 


both live and electronic sources. This sub-file is kept separate 


from the rest of the file, and all its pages are' labelled "June", 


! which is an FBI code word for "Secret". Agents Paul Kenneth Brovn 


and Robert Heibel admitted to me under oath the existence of 


"June" and "Sub-two" files. It is reasonable to suspect that suctj 


'lies would be especially useful to the FEI in so-called national 


|] security" cases. . ... : - f* 

7 . Electronic surveillance is not limited to the FBI. 


Various J’.slice Department officers have at various times parti- 


J 


/ 


U 









| cipated .'a such surveillance, obtaining authorizations to conduct’ 

I .... 

| it wit5.out clearing with the FBI. Such was the case in United 


- --- —w a. a * wiixvv.a 

— 

| i'+2*21 v * L - kcr • Moreover, the Organized Crime Division of the 
Department of Justice and one of its co-ordinators, Owen Eurke * 
Yung, repeatedly made use of illegal surveillance and destroyed 
the records of such surveillance. The tapes made from wiretapping 

s » 

v.-ere merely listened to, used to gain Investigative leads, and 
then erased. A search of Justice Department files without an oral 
hearing to determine the extent of surveillance would not ensure 
any defendant that his or her rights under the A lderman decision 
were being protected. 


Sworn and Subscribed to 


// 'rfc 


before me this 


>f OjQAaJ , 1971 


A^iay 


jJojj cP.2;G&k. 


^vVAW.Vi'j'Hj’.VrV/.'AV.V.Y«V. 
.» • of • ici a t sm <t 

gap. l. zco< «; 

•' ’/"vJ noth* ansc-CAivctsiA ? 

\d~ . y mncva-. ert 'i n <£ 

tj y icj a.:c: :; ccj <ir % 

NSW. . . . . 


Michael Efl Tigar 
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I J~rF"Y SMILOW: PHONE CA LLS 
! 

S mi low lie lie 

1030 - o'th Street 

Brooklyn, N.Y. 

CE5-3107 

JDL Office 

I I 4002 U jw Utiecht Ave. 
Brooklyn, N.Y. 

j 834-2109 
854-3403 
| 854-5520 

i 

Old JDL Office 
440 West 42nd Street 
, N.Y.C. 

| 868-1953 

Stuart. Cohen 
361-55 Jewel Ave. 

Queens 

591-3780, 591-3709 

Sue3don Tavis 
739-3305 

Murrey Elbogen 
1345 56th St. 

Boro Park, N.Y. 

851-7205 

Marty Elofant 
57 Wellington Court 
Brooklyn, N.Y. 

859-6176 

Fuss Kelner 
I O. Box 3007 
Philadelphia, Pa. 

(215) LI8-7342 



) 

I 

| 

orris Stillman 
116 Rockv/ood Place 
Englewood, N.J. 

Bert Zwei3;on 
home- 135-39 228th St. 
I.aurelton, Queens 
LA5-3215 

office-22 East 40th St. 

N.Y.C. j* 

679-1814 

Hy Braven - 228-2700 

Nat Lewin - ( 202) 293-6400 

Bob Persky - (201) 653-4911-of. 

(201) 434-2274-home 
Eob Leighton - CO7-6016 
Barry Slotnick - BE3-5390 


Dr. William Perl 
84-11 48th Ave. 

College Park, Maryland 
(301) 474-1762 

Neil Rothenberg 
550 Grand Street 

N.Y.C. 

254-6876 

Irving Rubin 
58 W. Peco St. 

Los Angeles, California 
(213) 937-8878 
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PIC HAP D TITJ 353 • THOM*: C7-J.L S 
I 1 as a' Homo 

5 Stator. Island Blvd. 

Clut.cn Island, N.Y. 
442-6115 


JDL Offices 

4002 New Utrecht Ave. 

Brooklyn, New- York 

854-2185 

854-5920 

854-3463 

Stuart Cohen 
161-55 Jewel Ave. 
Flushing, Queens 
591-3709 

Sheldon Davis 
539-3305 


Bob Persky 

(201) 653-4911-office 
(201) 434-2274-home 

Neil Rothenterg 
550 Grand Street 
N.Y.C. 

254-6976 

Bertram Zweibon 

home-135-39 228th St., Laurelton, Queens 
LA5-3215 

office-22 Eas± 40th Street, N.Y.C. 
679-1814 


Garth Kravatt 

931 East 100th Street 

272-9G79 

Liz Lefman 
500 victory Blvd. 
Staten Island, N.Y. 
981-1845 


Arthur Miller - Lawyer 
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CriNION OF JUDGE GRIESA 



UNirr.D STATES DISTRICT COURT 
SOJTIIFr.il Dj.STRICT OF FEW YORK 


UNITED STATES OF AMERICA 

v. 

RICHARD UUSS, 

Defendant. 


UNITED STATES OF AMERICA 

v. 

JEFFREY II. CM I LOW, 


Defendant. 


73 Cr. Misc. 25 


73 Cr. Misc. 24 
OPINION 


CPIESA, J. 


These are two criminal conter.pt cases brought on 
t-y orders to shov: cause signed^by Judge Bauman on June 2C, 
1973. The trials were originally scheduled for July 1973, 
but were adjourned for several reasons, including the need 
to permit defendants time to change counsel. Both cases 
arise from the refusal of defendants to testify as witnesses 


in a criminal case before Judge Bauman. 


United States v. 













© 


1 g° hcn Sheldon D a vis (72 CJr. 778). The latter 

Cc^e arose from the bombinq on January 26, 1972 of the 
Nev; York offices of Columbia Artists Management, Inc. 

;nl the impresario Sol Hurok. As a result of the refusal 
Oj. these defendants to testify, the Government was unable 
to proceed, and the case was terminated. 

Both defendants now move for production of any 
and at] types of documentary materials relating to 
electronic or other surveillance which might have been 
carried out by any governmental agency or private party 
concerning (1) communications to which defendants were 
parties; (2) communications of members of the Jewish 
Odense League; (3) communications at any place in which 
defender.;.!, had a™ ‘interest"; and (4) various other types 
of communications that might relate to defendants. The 
T •iron 1 cguests that, ii records of such surveillance are 
nor.-cristent, certain information about the surveillance 
should be provided. 

The basic purpose of requesting this material 
is to lay a basis for a possible argument that the 
Government, learned of defendants' identity from illegal 
surveillance, and that any evidence they might have given 
st the criminal trial would therefore have been tainted. 


O 








Defendants also move for disclosure of 
statements made by them to government personnel. 

Defendants also move to dismiss the contempt 
charges against them on two grounds: First, that the 
immunity granted to them at the trial befoie Judge Bauman 
was insufficient to protect their rights under the Fifth 
Amendment; second, that the applicable statute and rule 
providing for crimiricil contempt — 18 U.S.C. § 401 and 
F.R. Cr. P. 42 — are unconstitutional in that there are 
no specified limits placed upon the punishment which can 
be imposed fer criminal contempt. 

The motions are denied in all respects. 

The prior procedural steps in this matter, and 
most of the relevant facts, are set forth in the opinion 
of the Court of Appeals in United States v. Richard Kuss, 
Jeffrey H. Sm.ilow and Sheldon Seigel , 4 82 F.2d 38 (2d Cir. 
1973). The Court of Appeals affirmed the civil contempt 
citations of Judge Bauman against defendants Huss and Smilow, 
while reversing the civil contempt citation against another 
prospective witness at the criminal trial — Sheldon Seigel. 
The precise questions involved in that case will be described 
in more detail shortly. 


3 







On June 19, 1972 Stuart Cohen and Sheldon Davis, 
as well as Sheldon Seigel, were indicted in the Southern 
District of New York for the January 26, 19. 2 bombing. A 
superseding indictment was filed on July o, 1972, charging 
these three defendants plus a fourth, Jerome Zellcrkraut. 

Prior to the first of these indictments Smilow 
had appeared before the grand jury, but refused to testify 
on several grouncs. One of the grounds was an assc^r. ion 
that the grand jury questions had been derived from rn- 
formation acouired through illegal electronic surveillance 
on a telephone at the office of the Jewish Defense League. 
Smilow also contended that his religious beliefs forbade his 
acting as an informer. 

Smilow was held in contempt by the District Court 
in a civil contempt proceeding. This judgment was affirmed 
by the Court of Appeals. 465 F.2d 802. Smilow petitioned 
for certiorari to the Supreme Court. In a memorandum sub¬ 
mitted to the Supreme Court, the Government admitted for the 
first time "that there is a possibility that petitioner was 
overheard in the course of an electronic surveillance 
conducted with the approval of the Attorney General in the 
interests of national security." After receipt of this 
memorandum the Supreme Court remanded the proceedings to 
the Court of Appeals for further consideration. 409 U.S. 944 












( 


The Court of Appeals in turn remanded the matter to the 
District/tc^determine whether Smilow's conversations were 
the subject of government wiretapping and whether such 
surveillance was illegal. 472 F.2d 1193. The order of 
civil contempt in connection with the grand jury pro¬ 
ceedings was subsequently dismissed on the Government's 
motion. 


Trial of the criminal action was originally 
scheduled to commence in February 1973. However, on 
February 2, 1973 the Government moved to sever Sheldon 
Seigel from the trial on the ground that Seigel was a 
government informer who would be called as a witness at 


the trial under a grant of immunity. 

Seigel moved for an order preventing the Govern¬ 
ment from calling him as a witness on the ground that any 
questions the Government intended to ask him would be 
based on infermation gleaned from illegal electronic 
surveillance and other violations of his constitutional 
rights. In response to this motion the Government admitted 
the existence of illegal F.B.I. wiretapping involving 
Seigel. Judge Bauman thereupon held a taint hearing to 
determine the validity of Seigel's claims, resulting in a 
denial of Seigel's motion on April 25, 1973. 
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the criminal case commenced on May 30, 
1973 and Seigel was called as the Government's first 
witness. Seigel refused to answer the questions posed to 
him, and was held in civil contempt pursuant to 28 U.S.C. 

5 1826 (a) . 

• 

The next witness called by the Government was 
Huss. However, before questioning of Huss began. Judge 
Bauman adjourned the trial for one week, during which time 
the Government was directed to determine whether the 
Central Intelligence Agency had conducted electronic 
surveillance of several persons involved in the case. On 
June 8, .1973 the Government denied the existence of such 
electronic surveillance as to Seigel and all others in¬ 
volved in the case. 

The trial reconvened on June 8. Seigel was 
recalled to the stand and was granted immunity, but re¬ 
fused to answer questions regarding the Hurok bombing, 
and was again held in civil contempt. 

Huss and Smilow were then called as witnesses 
and granted immunity under 18 U.S.C. § 6002. They 
refused to answer questions and were held in civil con¬ 
tempt. Huss and Smilow were committed to a federal de¬ 
tention center for a period not to exceed the duration of 
the court proceedings, but in no event in excess of 18 

- 6 — 






months, or until they decided tc testify. 28 U.S.C. 
§ 1826 (a). 



Seigel, Huss and Smilow appealed to the Court 
of Appeals. 482 F.2d 38. The Court reversed and vacated 
the order of civil contempt against Seigel. 

The Court considered that there was a possibility 
that an illegal FBI wiretap on the offices of the Jewish 
Defense League in Brooklyn may have been the source of 
the Government's knowledge of Seigel's identity. The Court 
also took the view that Seigel was disabled from effectively 
litigating the taint question because the Government had 
destroyed the tapes of the illegal wiretaps. 

However, the Court of Appeals affirmed the civil 
contempt citations against Huss and Smilow. The Court 
rejected Huss's argument that he was not required to testify 
because Jewish law forbade him to testify against a fellow 
Jew in a non-Jewish court. 

The Court also rejected the three arguments 
advanced by Smilow: (1) the contention based upon Jewish 
law; (2) a double jeopardy argument; (3) the contention 
that his refusal to testify was justified because there was 
illegal electronic surveillance of Jewish Defense League 
offices and the tapes of such surveillance had been 
destroyed. in connection with the latter argument, the Court 
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stated: 


"At no time did Smilow's counsel request 
a hearing, nor clid he suggest that the 
government's questioning of Smilow had 
been tainted by illegal electronic sur¬ 
veillance. ... It was abundantly clear 
to counsel that Seigel, not the wire¬ 
tap, was the source of the government's 
information concerning Smilow. Since 
Smilow never moved to suppress, nor 
even remotely suggested to the court 
that a proper claim of taint was before 
it, we conclude that Smilow lacked just 
cause in refusing to answer questions at 
trial. Accordingly, the order of civil 
contempt against him is affirmed." 482 F.2d at 5 

The Court of Appeals opinion was handed down on 

June ?6, 1973. On June 27, 1973 the criminal trial before 

Judge BcUiuan was reconvened. Both IIuss and Smilow were 

again called as witnesses, again ordered to testify, and 

again refused. They were expressly warned that their 

conduct wculd lead to prosecution for criminal contempt. 

On June 28, 1973 Judge Bauman signed orders to show cause 

commencing the present criminal contempt proceedings. 

The discovery materials now sought by defendants 

are completely outside the issues posed by the present 

criminal contempt proceedings. These materials relate to 

possible electronic and other surveillance, and would only 

be relevant on the questions of whether the wornment 

obtained knowledge of defendants' identity through illegal 

means, and whether the proposed questioning of defendants 







at the criminal trial was tainted — all bearing on the 
ultimate issue of whether defendants had just cause for 
refusing to testify. 

But these were matters which dc nciants either 
raised, or should have raised, in the civil contempt 
proceeding before Judge Bauman and in the appeal to 
the Court of Appeals, which resulted in the ruling of 
June 26, 1973. Defendants and their counsel were fully 
apprised of the possible problems regarding illegal 
wiretapping and the taint issue. They made their own 
strategic decisions about what they would or would net 
argue before Judge Bauman and the Court of Appc£tls. 

At the session before Judge Bauman on June 8, 

1973, prior to the appeal to the Court ~f Appeals, Buss's 
attorney argued that the Government had learned of Buss 
through illegal wiretaps and illegal pressure put on 
Sheldon Seigcl (Tr. 135). When Buss himself was explain¬ 
ing the grounds for refusing to testify, he mentioned the 
problem of self-incrimination and the religious objections, 
but did not refer to illegal wiretapping or taint (Tr. 137). 
After Judge Bauman had signed the immunity order (Tr. 133-89), 
Buss's attorney again explained his client's objections to 
testifying, and referred only to the religious issue (Tr. 142- 
44). Still later, Buss reiterated his objections, and 
referred only to religion (Tr. 148-49). 






Following Judge Bauman's announcement that Huss 
was in co-tcmpt of court, Huss's attorney stated that Huss 
would appeal to the Court of Appeals on both the religious 


issue and the question relating to taint (Tr. 155). How¬ 
ever, Huss's brief on appeal made no mention of the taint 
question, and relied solely upon the religious contention. 
V 7 hen the criminal trial resumed before Judge Eaur.an on 
June 27, 1973 after the ruling of the Court of Appeals, 
Huss's only objection to answering the questions was based 
on religious grounds. No mention was made at that time 
of illegal wiretapping or taint (Tr. 250). 

With regard to Smilow, in the June 8, 1973 
session before Judge Bauman, Smilow's attorney, upon 
learning that the v/iretap tapes had been destroyed, asked 
that "on this basis alone" Smilow not be called as &. 
witness (Tr. 180). Smilow's attorney also argued that 
the information which was the basis for the questioning 
of Smilow had been obtained from recordings made by 
Seigel (when wearing a w’ire recorder on his body) , and 
that since Seigel was then acting as a Government in¬ 
formant, information obtained from such recordings was 
illegal (Tr. 182-83). Smilow’, in explaining his refusal 
to answer questions, reiterated the latter argument, and 
stated other objections based upon claims of religious 
freedom and double jeopardy (Tr. 186-87). As the Court 
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of Appeals pointed out (482 F.2d at 52), Smilow did not 
argue before Judge Bauman that the questioning of Smilow 
had been tainted by illegal electronic surveillance 
carried out by the Government, and Smiiow ? do no request 
for a taint hearing. It was clear, as the Court of Appeals 
held, that Seigel, not the wiretap, was the source of the 
Government's information concerning Smilow. The Court of 
Appeals concluded that Smilow had no valid basis for refus¬ 
ing to answer questions at the criminal trial. 

At the renewed proceedings before Judge Bauman 
on June 27, 1873, Smilow's attorney applied for a hearing 
to determine whether the Government had overheard Smilow 
by means of illegal wiretaps. Judge Bauman denied this 
application (Ti. 2C8-270). Smilow s attorney also objected 
to the questioning of Smilow on a somewhat different taint 
theory. The argument was that the Government's information 
about Smilow's identity had come from Seigel, and the 
Government's information about Seigel had come from illegal 
wiretapping (Tr. 264-65). Judge Bauman overruled this 
objectioi.. 

Presumably Huss and Smilow now, on the criminal 
contempt actions, wish to put forward in expanded form 
the arguments which Smilow made for the first time before 
Judge Bauman following the decision of the Court of Appeals -- 
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(1) that there should be a full evidentiary hearing to 
determine whether information about IIuss and Smilow was 
obtained through illegal surveillance; and (2) that in 
any event the questioning of Huss and Smilow was 
derivatively tainted because the identity of Huss and 

£:mU ° W was obtained from Seigol, whose identity was in 
turn obtained from illegal sources. But it is perfectly 
clear that these arguments were fully available to Huss 
and Smilow in the civil contempt proceedings before Judge 
Bauman and in the appeal to the Court of Appeals. These 
proceedings deair with, and disposed of, the fundamental 
question of whether Huss and Smilow had any 'just cause" 
frr fusing to testify. 28 U.S.C. « lPOfi'a) vh, 

Of Appeals ruled conclusively that Huss and Smilow had no 
valid basis for such refusals. Surely these defendants 
are not entitled to litigate this issue afresh. For these 
reasons the discovery requests of defendants for materials 
regarding surveillance are denied. 

Defendants' motion to dismiss the contempt pro¬ 
ceedings can be dealt with briefly. First, they contend 
that the grant of use immunity under 18 U.S.C. « 6002 was 
insufficient, because, by testifying truthfully at the 
criminal trial, they might have indicated the falsity 
of certain prior statements to Government agents, thus 
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exposing t-.hemselves to possible criminal prosecution for 
such falsa statements. Defendants refer to the language 
of Section 6002, providing that no testimony or information 
compelled under the immuni y order :'->y be used against the 
witness in any criminal case "except a prosecution for 
perjury, giving a false statement, or otherwise failing to 
comply with the order". Defendants rely on In re Paldinger , 
356 F. Supp. 153 (C.D. Cal. 1973). 

However, in Kastigar v. United States , 406 U.S. 

441, 453 (1972), the Supreme Court held that the immunity 
provided by Section 6002 is coextensive with the scope of 
the constitutional privilege against self-incrimination. The 
tries xs ol the Ba ] dinner case — that testimony under an 
inmunity order can be used as a basis for criminal prose¬ 
cution for prior false statements, and that therefore the 
u.re immunity statute is not fully protective of the 
privilege against self-incrimination -- has been expressly 
rejected in at least two cases, which hold that Section 
6002 permits prosecution only for p°rjury or other false 
statements made at or after the time of the granting of the 
immunity order. A pplication of the U.S. Senate Select 
Comm. <~> n Presidential Campaign Activities , 361 F. Supp. 

1232 (D.D.C. 1973); United States v. Doe , 361 F. Supp. 

226 (E.D. Ta.), aff'd without opinion sub nom. Appeal of 
Calahcno, 485 F.2d 678 (3d Cir. 1973). The latter authorities 
appear to be correct. 








Defendants' request for disclosure of statements 
made by then to government agents is related to the above 
contention regarding the alleged failure of Section 6002 
to protect them from prosecution for the possible falsity 
of such statements. Since I have rejected defendants’ 
contention in this regard as a matter of law, there is 

no reason for the production of such statements, if there 
are any. 


Defendants also move to dismiss the criminal 
contempt proceedings on the ground that the applicable 
statute and rule providing for criminai contempt — 18 
U.S.C. § 401 and F.R. cr. P. 42 ~ are unconstitutional 
in that there are no specified limits placed uren the 
P’-n:> shnent which can be imposed. Although the parties 
have not cited any authorities discussing this precise 
aiguinenL, iL is clear that the Supreme Court has long 
recognized the validity of the criminal contempt pewer 
granted by the statute and rule. Green v. United States . 

3i>6 U.S. 165 (1958); Frank v. United States . 395 U.S. 147 
(1969). 


For the foregoing 
are denied in all respects. 
So ordered. 

Dated: New York, New York 

May 6, 1974 


reasons, defendants' motions 



THOMAS P. CRIESA 

U. S. D. J . 


i a. 









MINUTES OF TRIAL 


IGNITED STATES DISTRICT COURT 


2 SOUTHERN DISTRICT OP NEW YORK 


19 I 
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UNITPD STATES OF AMERICA 


RICHARD HUSS and JEFFREY H. 
SMILOU, 

Defendants 


73 Cr. Ms. 25 
73 Cr. Ms. 24 


July 16, 1974 , 
in A.M. 


Be fore 


Hon. Thomas R. Criesa, 

District Judge and a Jury. 


Aopearances: 

r.aul J. Curran, TJ.S. Attorney, 

For the government, 

Bv: Robert Cold, Assistant U.S. Attorney. 

Paul 0. Chovi^ny, Esq., 

For the defendants. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY 'UARE NEW YORK, N.Y. CO7-4S80 








1 

2 

3 

4 


!' 

i 


l 


3 i! 

6 : i 

7 

8 

9 ! 

!| 

19 ! 

| 

11 

12 ; 


13 

14 

15 

16 


17 


H 


18 


19 


20 

21 

22 

23 


21 

25 ' 


cNi 



(In the robing room.) 

MR. CHEVIGNY: Mr. Gold has chosen from Exhibits 
A and B to the order to show cause some portions and I consent 
ed to his excisions much of which dealt with cutting out wire¬ 
tap material. 

THE COURT: We are late so what is that he wants 

to do that you object to? 


MR. CIIEVIGNY: He wants to cut out paqes 140 

through 143 which is chiefly an arauncnt by Mr. Miller in whic! 
at the end of which the argument on page 144 Mr. Huss is asked 
bv the court if that is the basis of his objection and Mr. 
Miller says that there is another ground and then on page 146 
the witness is asked if that is the basis and — 

THE COURT: Wait a minute now. Mr. Gold wants to 
cut out pages 140 through 143, right? 

MR. CIIEVIGNY: Right. And I would like to keep the: 
THE COURT: Whv do you want to keep them? It is 
all about this legal argument between Mr. Miller who was then 

representing Huss and Judge Bauman about the argument made by 

- 

Mr. "-'iller a. out Jewish law and Mr. Miller states that there 
are- two grounds of Jewish lav/ alleged as grounds for objecting 
to testifying: one, that by testifying under a grant of im¬ 
munity the witness has been granted a consideration or a re¬ 
ward for testifying against another Jew; secondly, that no 
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court of law can even decide what the witness' obligations ar« 
because only a Jewish religious authority can do it. Is that 
right, basically? 


ME. CHEVIONY: Yes. 


THE COURT: And this is all discussed, and this 
has nothing to do it seems to me with the issues in our case, 
which is reallv whether Judge Bauman ordered Mr. IIuss and Mr. 
Fmilow to testify and whether thev understood his order, or 
whether they were mistaken about the order for some reason anr 
whether they consciously disobeyed it. I don't understand 
why we have to have eight pages of colloquv about Jewish re- 


13 ligious law. 

14 MB. CHEVIGNY: My point is — 

I 

15 I THE COURT: Is there any part of that in which 

• ■ 

16 i Jud je Bauman directs an order to the defendant Huss? 

17 MR. CHEVIGNY: At page 144 the reason that I 

16 would, that I seek to keep it is that the judge asks Mr. Huss 

19 1 if that is the basis of his objection, and he says it is, and 

20 i the same thine occurs at 146 with relation to the second 


'"found 


case. 


THE COURT: Those grounds are irrelevant to our 


MR. CHEVIGNY: Well, as the issue here is intent, 


your Honor, it seems to me that the United States Attornev 


southern district court reporters, u.s. courthouse 
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chh 


4 


has ru f the cro down or tried to cut the transcript down 
to th-» hare benes and as your Honor has ruled that the de¬ 
fendants can't testify as to their reliqious objection it see 
to re that what's in the record with relation to their intent 
insofar as the religious defense affects their intent should 


be in. 


THE COURT: I don't understand vou. This nets 


9 to another point and that is the definition of knowingly and 

10 wilfully and I was roing to get to that in a minute. But I 

11 would rule as a matter of law that fir. Huss and fir. Smilow 

| 

12 j have no defense whatever on the issue of intent or on any 

!j 

13 othe- issue based upon their private beliefs about alleged 

14 dovish law. '"hat is a ouestion of law as to whether they can 

15 j! pose such a defense. Judge Bauman as a matter of law ruled 

i, 

16 on that. The Court of Appeals has ruled on that sufficiently 

ji 

17 clearlv. I rule on it and I hold that as a matter of law 

13 ! these defendants have no defense whatever to this criminal 

19 contempt proceeding based on any theory or argument about 

20 Jewish law. It is irrelevant as a matter of lav;. It doesn't 

i 

21 need to go to the jury in any form and so T would say that t he 


eight or so paces of colloquy, even includinq those statement 


23 I bv f'r, Huss, have no reason to come in so I will hold that 


the government can keeD them out. 


Is there envthina else? 
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else. 


UR. CHEVICNY: No. We are clear on everything 


THE COURT: I would like to ask you — and we will 


no into this a little later -- this question of how to charge 
the jury on the meaning of knowingly and wilfully has given me 
a little problem. 

The government has done what the United States 
Attorney's office so often does: they give me a charge in the 


abstract taken from the needs and circumstancs of a completely 
different case, and they offer it as the charge in this case 
with not the slightest effort to apply it to this case. 

You have given me a definition of knowinqly and 
wilfully, Mr. Cold, and you give me a cite to some ancient civi 
case which has nothing to do with criminal contempt, some one 
or two criminal cases which have nothing to do with criminal 


17 1 contempt. 


18 I think you have got to, yourself, or in vour 

19 of‘‘ice, at least go through the mental exercise of trying to 

20 draft a charge that applies to this case. 

21 ! What are the issues in this case? This is not a 

{ 

22 bank robbery case, or a stock case, or some other kind of 

23 case, and I think that this kind of boilerplate charge, if it 


24 j ; is boilerplate, or whatever it is that you have given me would 

25 l be of no utility to the jury at all. 
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6 


2 You say that an act is done knowingly if it is 

l 

3 | done voluntarily and purposely and not because of nistake, 

I lj accident, irere negligence or other innocent reason. The jury 

5 '"icht a>cr those words say “take on voluntary, was he acting 

i 

6 voluntarily? Is that a helpful word to give the jury? Pur- 

7 I nosefullv? Is that a helpful word in this case? He wasn't in 

8 1 '-.here doing anything voluntarily. Puroo’selv? His purnose 

q waJS to carry out the dictates of Jewish law. Mistake? Is 

13 that a helpful word to give to the jury? The jury could eas L 

II snv "Well, he mistakenly believed that he was entitled not 

12 to testify because some private motive or belief of his. 

|; 

13 vene of these words is goina to heln the jurv 

14 i c-oivo oir case. Thev may be helpful in a narcotics case or 

15 a bank robberv case but they are not helpful in this case. 

\ . 

16 i I have the same problem with Mr, Chevignv's charg 

17 although a little different problem. You want me to charge 

18 j that specific intent to violate the law is necessary. Now 

i 

19 | that's taken from the form book, and I think the language is 

20 ! in there but when you get into the annotations to that there 

~ I 1 

2 1 ' iq a di cr c*rnt kind of case, and I can see what you want to 

| . 

22 accomplish. From my point of view that would mislead the 

23 -jurv. That would not be legally correct here because it woul 

24 permit -the jurv to let the defendants off solely if they 

2-5 found that they had some or the” lacked a purpose to violate 


17 i 
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thr> lav;. 

3 

What I think both of you have got to fiqure out 

4 

is what a proper charge is in this case. How do you instruct 

5 

the jury in some sense I believe ’'ational manner which will 

6 

convey to them the precise iss- they are supposed to decide 

7 

in this ca c c, and T would think franklv the nuestion is simply 

8 ' 

did the defendants understandJudge Bauman's order or orders, and 

9 

did thrv consciously decide to obey, to disobey those orders? 

10 

To me that's the beoinning and the end of it. ' But before I 

n i 

charge I want from both of you a redraft of the charge aoply- 

“ 1 

i^g to the issues in this case and telling the jurv what are 

13 i 

the snecific, precise issues they will have to determine in 

14 

this case, and Mr. Chevigny, you may disagree with my ruling 

15 

on the law but within mv rulings on the law I need to have 

13 

a mroposed charge from you to give to the jury. It doesn't 

17 

waive your legal arguments about religious motives and so fori 

18 

but I have got to have a helpful charge. All right, let's go 

19 

out. 

20 

(In the courtroom. Jurv present.) 

I 

21 

THE COURT: Ladies and gentlemer let me outline 

22 

t v o course of the trial briefly. 

23 

The government, the Assistant United States 

24 

Attorney, will make an opening statement and exnlain to you 

25 

vhit it e>pe cts to prove. 
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The defense attorney is entitled to make an open- 
inq statement but he is not required to do so. The entire 
burden of proving the case and explaining the case is on the 
government. 


I think that the defendant is not required to mak 2 
an opening statement, defense counsel. 

Now, whether the one statement or two statements 
are made, one point that you should remember is that those 
statements, like any argument of the lawyers or statements 
by the court, aren't evidencefthey are arguments intended 
to help you understand what each side thinks the evidence 


shows or doesn’t show, but the statements of the lawyers, 
the statements that I make as the judge, aren't evidence. 

The evidence in this case will consist ent irely 
or almost fntirelv of the transcripts of what happened before 
Judge Bauman. You will hear that and the written transcripts 
I assure will be available for you to read during your deliber 
tions if you want to read those transcripts, but the evidence 
in this case will consist solelv or almost entirelv of the 
stenographic transcripts of the questions that were asked of 
Mr. Huss and .Mr. Smilov in the criminal case before Judge 
Bauman, the responses to those questions by each defendant 
basically declining to answer, and the orders of Judge Bauman 
and the responses to those orders. You will hear all that. 
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Anyway, that is the evidence. 

The government will introduce its evidence in 
the form T have described to you, and at the conclusion of tha 
evidence the defendants have a right to introduce evidence on 
their behalf but they are not required to do so. 

At the conclusion of all the evidence, the at¬ 
torneys will make their summations ns to what they believe the 
the evidence has or has not proved. 

Now, the law which applies to this case is what 
I will lay down by way of instructions and rulings during the 
course of the trial. There probably won't be many problems 
in the wav of rulings on evidence. In a normal trial, as you 
know, there are usual objections at various times to the in¬ 
troduction of evidence. There is probably very little need 
for that here but to the extent that there is that's my job 
and you are not concerned with those rulings on matters of 

evidence and procedure. 

At the conclusion of the trial and during the 
trial I will instruct you on the law at various times and it 
is your dutv to follow those instructions and anoly those 
instructions whether you personally may agree with them or 

net. That is your sworn job in this trial. 

Now, as T think you already know from the guestio 
ing and the sta laments that have already been made, that the 
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only basis for deciding this case is the law and t' e evidence. 
You cannot be influenced in any degree by per o-a deling, 
anv inflamed feeling for or against anv partv any sympathetic 
' feeling for or against any party. You have aot a dut- .o obe\ 
the law here and carry on the legal instructions and listen tc 
the evidence. That is your sworn duty to do that. And if the 
trial was to be governed bv emotion, prejudice, personal feel¬ 
ings of any kind, we wouldn't need to have a trial. We would¬ 
n't need to have a court of law. 

As I said to you yesterday, until this case is 
finally submitted after the evidence is in, and after I have 
instructed you on the law, and when you start vour official 
deliberations, before that time you are to engage in no dis¬ 
cussion whatever in any way about the case, the issues, the 
personalities, whether it is in the lunchroom, the hallwav, 
the elevator or any other place. There is to be no informal 
piecemeal discussion in the c-.se among yourselves or with 
anybody else, family or friends. I am confident the case 
will conclude today but if for any reason during the day or 
if it should go overnight, if you should see anything in the 
press, television or radio, or hear anvthina, you are to im¬ 
mediately avoid it. 

All right. Mr. Gold, you may make your opening 

statement. 
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MR. GOLD: Your Honor, Miss Carey, Mr. Chevigny, 

madam forelady and ladies and gentlemen of the jury. As all 
of you now know this is a federal criminal case in which the 
defendants Richard -Huss and Jeffrey Smilow who are seated 
right over here te each charged with criminal contempt of 
court for knowingly, wilfully, deliberately and understanding! 
refusing to obey an order issued by a federal judqe in this 
court. That order required each of these defendants to testi 
as a government witness at a criminal trial held in this couri 


11 house a little more than a year ago. 

12 As Judge Griesa has already told you, my name is 

13 S Robert <~old. I am an Assistant United States Attorney and 

, I 

>4 || I will be presenting to you the evidence in this case. Seated 

15 with me at counsel table is Robert Wittaker. He is a law 

16 student and he is working in the United States Attorney's 

17 | office as a summer assistant. 

18 The essential charne in this case is that a litt .e 


19 |i more t hm a year ago the defendants were each called to testi 


29 i at a criminal trial entitled Uhited States of America v. 


fuart Cohen and Sheldon Davis. And as his Honor has told yo 


vesterdav, that case arose from a fire bombing which occurred 
on January 26, 1972. That fire bombing occurred at the office 
o* Columbia Artists Management and Hurok Concerts Incorporate 


both here in New York City, 
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Unfortunately a secretary bv the name of Iris 
Cohen was killed in the explosion. 

On June 3, 1973, at that trial, Richard Huss and 
Jeffrey Smilow were called to the witness stand and the clerk 
administered the oath. The government prosecutor, a Mr. 

Jaffe by name, nut questions to each of the defendants 
concerning the facts of the fire bombing. Each defendant 
refused to answer. 


Each of the defendants asserted his privilege 
against self-incrimination as the ground upon which he refuse! 
to answer. 

Now what would he mean h'' assorting the privilege 
aoairst Pdf-incrimination. Verv simoly this: Each of the 
defendants refused to answer the questions put to him claim¬ 
ing that if he answered those questions his testimonv would 
be damaging, it would tend to incriminate him and the oovern- 
rent might be able to prosecute him on the basis of his testi¬ 
mony . 



29 


21 | 

| 

22 

23 I 

i 

24 I 


25 


At that point in the trial, at the government's 
s^odfi~ reauest — Judge Bauman, who was presiding at the 
trial, granted each defendant what we call immunity. And 
what do we mean by the term immunitv . There is nothing magicaL 
about the term. In olain everyday .talk it means nothing 

f -ore than this: cnee r judge gives a witness immunity, the 
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wit-ness trust testify, and the government is absolutely pre¬ 
vented from using anything that witness says against him 
in any respect whatsoever. It is an absolute guarantee that 
vou cannot be prosecuted on the basis of anvthing you said. 

And so, ladies and gentlemen, whether the de¬ 
fendants Huss and Smilow told Judge Bauman that they refused 
answer the questions put to them on the ground that their 
answers night tend to incriminate them and lead to their 

ocution, Judge Bauman gave them both immunity, an absolute 
ouarantee that they couldn't be prosecuted on the basis of 
anvthinn thev said. 

T^e evidence will show that even after Judae 
Paur.an granted each defendant immunity, he then ordered each 
defendant to answer each and every question put to him con¬ 
cerning the facts of the fire bombing. 

Nonetheless, the defendants each refused to 
answer. They refused to answer despite this grant of immunity 
and despite Judge Bauman's repeated orders to testify. 

What happened then? Judge Bauman held each of the 
de r endants in civi 1 contempt. Civil contempt is very different 
from the charge before you this morning, which is criminal 
contempt. 

Judge Bauman at that time carefully advised each 
of the defendants that if they continued to refuse to testify. 
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2 I 

if they continued to deny his clear order to testify. 

1 

3 

each defendant would subject himself to prosecution for 

>9 

4 i 

criminal contempt. 

1 

5 ! 

All of this occurred, you will recall, on 

1 

1 

6 

June 0, 1973. 

■1 

7 

After they were held in civil contempt, each of 

1 

8 

these defendants took his case to a higher court, and in 

1 

9 1 

this case it was the United States Court of Appeals. On 


10 

June 26, 1973, the United States Court of Appeals rendered 

1 

11 

its decision. It affirmed Judge Bauman's judgment of civil 

1 

12 i 

contempt against both of these defendants and held, in 


13 

effect, that bot' of these defendants had no legal justi¬ 

1 

14 

fication whatsoever for refusing to testify and to deny 

1 

15 

Judge Bauman's order. 

• 

16 

The matter did not stop there. 

1 

17 

THE COURT: Remember these are laymen. You used 

1 

18 

the term civil contempt. You better define it. If you 

■ 

19 

don't, I will. What is meant by civil contempt. You better 

1 

29 

define it. If you don't, I will. What is meant by civil 

1 

21 

contempt. I think you better explain it. 


22 

MR. GOLD: I would be delighted to, your Honor. 

■■ 

23 

Ladies and gentlemen, civil contempt is a remedy 

1 

24 

by which the court attempts to compel a defendant to comply 

1 

1 

25 

with a court order. Whether a defendant or a witness is 
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hold in civil contempt, in common language we say that 
the person held in civil contempt holds the keys to the 

courthouse, to the jail house. Any time he chooses to answer 

• 

the questions put to him, he can immediately be released 
from custody, answer the questions and go free. That is 
very different from criminal contempt. Criminal contempt 
I will explain to you in a few minutes works very differently. 

Now after the Court of Appeals rendered its de¬ 
cision on June 26, 1973, the following day both of these 
defendants were recalled to the stand. They were given anothe 
chance to comply with Judge Bauman's order. 

However, as the evidence will show this morning, 
neither defendant changed his position. They both continued 
to refuse to testify. Judge Bauman gave them very^careful 
warnings that if they continued to defy his order to testify, 
they would then subject themselves to criminal contempt 
of court. 


r 


What was the result of Judge Bauman's warnings? 

You will hear this morning absolutely nothing. Both of these 
defendants refused to testify. 

At that point the government prosecutors told 
Judge Bauman that without Mr. Huss and Mr. Smilow as 
witnesses the government couldn't proceeed with the fire 
bombing trial and, in fact, the trial was terminated. And 
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both Mr. Huss and Mr. Smiley are on trial before you this 


morning. 


Now, in the course of that trial we will prove to 


you that Mr. Huss and Mr. Smilow knowingly and wilfully 
refused time and time and time again to obey Judge Bauman's 
very carefullyworded order and to listen to his very care¬ 
fully worded warnings. 

The way we are going to do that, is this: we are 
going to offer in evidence the actual stenographic transcript 
from that trial, and through the assistance of a witness 
we are going to read together the exact words that were spoke 
at that trial. You will hear the very words that were spoken 
by Judge Bauman, by each of these defendants, by the prose¬ 
cutors and in some instances by the defense lawyers. 

That in a nutshell is the governments case. As 
you can see, it is a relatively simple and straightforward 
case. But that doesn't mean for one minute that it is not 
a terribly important case. It is obviously terribly im¬ 
portant to each of these defendants who are charged with a 
terribly serious federal crime. It is equally important to 
the government whose responsibility it is to enforce the 
laws enacted by Congress and to attempt to maintain the 
integrity of our court system. 

Accordingly I urge you to give this case your very 
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2 

careful consideration. I trust that if you do that and 



3 

| 

follow his Honor's instructions on the law, at the end of 


r 

4 1 

the case, when all of the evidence is in, you will find 



5 

both defendants guilty as charged. 



6 

Thank you. 



7 ! 

THE COURT: Mr. Chevigny, as I understand it you 



8 

i 

are going to waive your opening, is that right? 



9 

MR. CHEVIGNY: Yes, your Honor. 



10 

HTE COURT: Could I see counsel up here for just 



n j 

a minute, please. 



12 

(At the side bar.) 



13 

THE COURT: I permitted you to exclude the colloquy 



about the religious ground but I would assume that other 



11 parts of the material that is in that it does appear that 



16 

- • 

there were religious objections made. 



17 

MR. GOLD: That's correct. 



18 

THE COURT: Well, it seems to me that you didn't— 



19 

I think that it is a little confusing to the jury at beet 



20 

and I think that you better tell them or else I can do it 



21 

right now, that certain grounds — it is such a naked kind 



22 

of presentation at this point and the jury is going to hear 



23 

all this about the religious grounds and they are going to 



24 

wonder what the positions are about it and I will give you 



25 

at least the opportunity to explain what your position is on 


• 
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that if you want to do it so that the jury knows what is 
coming. 

MR. GOLD: Did your Honor offer a moment ago 

to do that? If your Honor is going to do that_ 

TOE COURT: I think this is your job. 

MR. GOLD: I would be delighted to. 

MR. CHEVIGNY: I respectfully except. His position 
on the law is an opening for what he intends to prove. 

He doesn’t intend to prove anything about a religious defense 
therefore I vo uld except. I don't think it is a proper openin 
TOE COURT: But the way he has presented it is 
simply that there was just an order by Judge Bauman and a 


14 : 

15 li 


I 


16 

17 

I 

18 || 

19 j! 

20 || 


22 


23 

24 


I 


| 


naked refusal. Now, the jury has got to listen to this 
and they are going to hear about religious objections, and 
double jeopardy objections and so forth. The only one he 
touched on is the constitutional privilege against self¬ 
incrimination objection. I am not trying to do the govern¬ 
ment s case for it but I just don't want this jury to sit 
around and get confused needlessly, and it seems to me that 
I would be perfectly glad to give the government the op¬ 
portunity to simply give the jury a forecast of the problems 
coming up fully and say what the government's position is 
on that and they will get the legal instruction at the end. 


nr 

You can amplify it. 
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MR. GOLD: I don't mean to put questions to the 
court but I want to make sure that ends the thrust of your 
Honor's direction. I vd uld be delighted to do that but I 
want to make sure I do with the full understanding. I 
was confident that when we read from the transcripts re¬ 
sponsively through my first witness it would become clear 
that each time a ground for refusal was raised by these 
defendants Judge Baum...: ixplained that that was not a valid 
ground. I was concerned that had I put that in my opening 
the jury would be led to believe that that was the govern¬ 
ment's claim, that that was not a valid ground as opposed. 

THE COURT: All right. Why don't you? 

MR. GOLD: I didn't mean to confuse the jury. 

I am sorry if your Honor feels that I have. 

THE COURT: Nobody means to confuse the jury. 

If you feel thats the better course as far as the government' 
case is concerned, why don't you let it rest there. 

MR. GOLD: I would like to, your Honor. I am hope¬ 
ful that if your Honor feels we have to clear it up I can do 
so on summation. 

THE COURT: All right. Thank you. 

(In open court.) 

MR. GOLD: Your Honor, at this time the government 

would offer in evidence a stipulation entered into between 
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counsel for the defense and counsel for the government. It s 


3 

been previously marked Government's Exhibit 5. 



4 

MR. CHEVIGNY: No objection. 


5 

THE COURT: All right, Government's Exhibit 5 is 


6 

received. 


7 I 

(Government s Exhibit 5 received in evidence.) 


8 I 

MR. GOLD: With your Honor’s permission I would 


9 

like to read it to the jury. 

1 

10 

THE COURT: You may. 


11 

MR. GOLD: Government's Exhibit 5 reads as 


12 i 

follows: 

1 

,3 

"It is hereby stipulated and agreed by and 


u 

between defendants Richard Huss and Jeffrey Smilow by their 

1 

15 

attorney Paul Chevigny, Esq. and the United States of America 


16 

by its counsel, Paul J. Curran, the United States Attorney 

1 

17 

for the Southern District of New York, Robert Gold, Assistant 

1 


18 

United States Attorney of counsel, that if called as a 

■ 


19 

witness at the trial herein, the appropriate court reporter 

1 


20 

on the staff of the Southern District Court Reporters would 

1 

I 


21 

testify essentially as follows: 



22 

"1. That he was the court reporter who prepared 

1 


23 

• 

the stenographic minutes during the trial of United States 

1 


24 

v. Stuart Cohen and Sheldon Davis, 73 Cr. 778 which commenced 

1 


25 

’ in this courthouse on Hay 30, 1973, and terminated on or 

1 

| 

1 
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about June 27, 1973. 

"2. That he has examined the transcript of the 
stenographic minutes taken during the course of the said 
trial. 

"3. That Government's Exhibit 1, LA, IB, 1C 
and ID are accurate copies of portions of the stenographic 
transcript of the testimony given by Richard Huss on or 
about June 8, 1973. 

"4. That Government's Exhibits 2A, 2 b, and 2C 
are accurate copies of portions of the stenographic transcript 
of the testimony given by Jeffrey Smilow on or about June 8, 

1973. 

"5. That Government's Exhibit 3 is an accurate 
copy of a portion of the stenographic transcript of 
testimony given by Richard Huss on or about June 27, 1973. 

"6. That Government's Exhibits 4A and 4B are 

accurate copies of portions of the stenographic transcript 

» 

of testimony given by Jeffrey Smilow on or about June 27, 
1973." 

Dated Now York, New York, July 15, 1974. 

Your Honor, at this time we would offer the 
transcripts referred to in the stipulation. Mr. Chevigny 
has a copy as does the court. 

THE COURT: 7.11 right. 
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MR. GOLD: At this time the government offers 

Government's Exhibits 1, 1A, IB, 1C, ID, 2A, 23, 2C, 3, 4A 


and 4B. 


THE CCXJRT: 1, 1A, IB, 1C and ID, and 2A, 2B and 


MR. GOLD: Yes, your Honor. 

TOE COURT: 2A, 2B, 2C. 

MR. GOLD: That's correct. 3, 4A and 4B. 

THE COURT: Received. 

(Government's Exhibits 1, 1A, IB, 1C, ID, 2A, 

2B, 2C, 3, 4A and 4B received in evidence.) 

TOE COURT: I take it there was no objection. 

MR. CHEVIGNY:’ No’Objection. 

THE COURT: All right. 

MR. GOLD: Your Honor, at this time the governmen 

calls its first witness, John Gross. 


JOHN GROSS, called as a witness, having been 
duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. GOLD: 

Q Mr. Gross, would you tell us how you are employed, 
please? 

A I am anAssistant United States Attorney in this 
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district. 

Q Did you have any connection whatsoever with the 
trial of United States against Stuart Cohen and Sheldon 
Seigel in the summer of 1973? 

A No, sir. 

Q Mr. Gross, I am now placing before you certain 
stenographic transcripts that have been received in evidence 
and I ask you to be "ood enough to read with me, and I ask 
you specifically to read the part of the witnesses Richard 
Huss and Jeffrey Smilow as the case may be. 

MR. GOLD: Your Honor, I am beginning to read 

from Government's Exhibit 1 which reads as follows: 


"United States of America v. Stuart Cohen, Sheldon 
Davis and Sheldon S«*igel before the Honorable Arnold 
Bauman, District Judge, New York, June 8, 1973, 10:30 A.M. 
Trial resumed." Mr. Jaffe recalls Mr. Huss. 

MR. GOLD: That's correct, your Honor. 

THE COURT: Representing the government in that 
criminal action. Okay. 

MR. GOLD: Now reading from Government's Exhibit 

1A beginning at line 23: 

"Richard Huss called as a witness by the government 
duly affirmed by the clerk of the court, testified as 
follows:" Reading from Government’s Exhibit IB. Commencing 
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at line 4. 

"Direct Examination By Mr. Jaffe: 

"Q Would you state and spell your name, please? 

"A Richard Huss. 

"Q Will you tell us where you live? 

"A 5 Staten Island Boulevard. 

"Q Would you tell us your age? 

"A I decline to answer this series of questions on 
the ground that my testimony may tend to incriminate me. 
Also, it is my understanding of the Jewish law that I am 
prohibited from testifying against another Jew in a non- 
Jcwish tribunal and on the grounds that any contrary inter¬ 
pretation of Jewish law made binding on me is itself a 
further violation of basic Jewish law. 

"Mr. Jaffe: Your Honor, at this time we would 
hand up to the court an application we attempted to file 
last week with regard to immunity from Mr. Huss. I will 
hand a copy of that application to Mr. Miller and I will 
hand to the court a letter, the original of a letter from 
Henry E. Peterson, Assistant Attorney General, authorizing 
the United States Attorney to make that application." 

Now reading from Government's Exhibit 1C at line 
15 by Mr. Jaffe: 

"Q Mr. Huss, directing your attention to January 26, 
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1972, specifically to the morning of that day, did you 
see the defendants Stuart Cohen and Sheldon Davis on that 

day? 


"The Court: Before you answer that question, 

Mr. Huss, I want to explain to you that I have just signed 
an order which confers immunity on you and which prevents 
the use of anything you say against you. I am going to 
give you a moment or as much time as you like, Mr. Huss, 
to talk to your lawyer so that he can explain to you the 
legal significance of what I have done in signing this 
order I have just signed. You may step down. 


"Mr. Jaffe: Your Honor, before the witness steps 
down, would the court also admonish the witness that it is 
the count’s opinion that the other basis stated for refusal 
to answer, specifically the religious grounds, is not a 
valid basis and that he consult about that. 

"The Court: Yes, Mr. Huss. Your lawyer knows 

the case of United States v. Smilow, I have no doubt, but 
another judge of this court has ruled upon the same objection 
in that case of Mr. Smilow and has held it to be not a valid 
ground for refusal to answer. The substance of what I have 
said is that I agree with the ruling of that judge. Judge 
Weinfeld by name, with respect to the claim based upon 
religious scruples and advise you that it is not a proper 
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basis on which you may refuse to answer." 

New reading from Government's Exhibit ID. 

"The Court: The objection based on religious 
grounds is overruled. 

"Mr. Miller: I except." 

THE COURT: You haven't said who Mr. Miller is. 
MR. GOLD: Mr. Miller i3 one of the defense 


lawyers. 

THE COURT: Who was representing Mr. Huss at that 
time, wnn he not? 

MR. GOLD: Yes. 

THE COURT: Again, Mr. Jaffe was the government 
lawyer, Mr. Miller was representing Mr. Huss at that time, 
and when it says the court, when the stenographer takes 
down these minutes at trials, when the judge is speaking 
they say the court, and that meant Judge Bauman. Okay. 

MR. GOLD: Commencing reading at line 5. 

"The Court: I vould like you to talk to your 

client, please, and explain to hin- - You may step down, Mr. 
Huss he significance of the order I have just signed. 

"Mr. Jaffe: Shall we proceed with Mr. Smilow? 

"The Court: We will take a five-minute recess 
because I want counsel to have an opportunity to talk to his 
client. 
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"(Recess )" 

Commencing at line 18, examination by Mr. Jaffe. 

"Q Mr. Huss, directing your attention to the morning 
of January 26, 1972, did you see Sheldon Davis on that 
morning? 

"A I respectfully decline to answer this series of 
questions on the grounds that it is my understanding of 
Jewish law I am prohibited from testifying against another 
Jew in a non-Jewish tribunal and on the grounds that any 
contrary interpretation of Jewish law made against me is 
a further violation of the Jewish law. 

"The Court: Do you understand I have overruled 
that objection. 

"The Witness: Ye9, your Honor. 

"5he Court: All right. 

"By Mr. Jaffe: 

"Q Mr. Huss, on the morning of January 26, 1972, 
did you drive in a car with Sheldon Davis and other people 
from Brooklyn into Manhattan? 

"A I respectfully decline to answer. 

"The Court: You may say same declination. 

"The Witness: Yes, your Honor. 

"The Court: You decline to answer on the same 

ground. 


i / 
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"The Witness: Yes, sir. 

"Mr. Jaffe: Would you order the witness to 
answer that; 

"The Court: I order you to answer the question. 


6 


Mr. Witness. 


7 | 

8 ' 
9 

10 

11 I 

12 

13 

14 


"The Witness: Same declination. 

"Q Mr. Huss, on the morning of January 26, 1972, did 
you have a discussion with Mr. Davis and other individuals 
concerning the placement of an attache case at the premises 
of either Hurok Concerts Incorporated or Columbia Management 
Artists Incorporated? 

"Mr. Slotnick: I object to it if the Court 

please. 


15 | 

16 j 


20 

21 

22 


23 

24 

25 


"The Court: Overruled. You may answer. 

"The Witness: Same declination. 

"The Court: I order you to answer. 

"The Witness: Same declination." 

THE CCURT: When he says same declination 

it simply means that he declines to answer for the reasons 
previously given. 

"Mr. Gold: Question by Mr. Jaffe. 

"Q Mr. Huss, on the morning of January 26, 1972, did 
you go with an individual named Jerome > kraut also 

known as Jerry Celler, to the offices of Hurok Concerts and 
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there place an attache case and ignite it? 

"The Court: Go ahead. 

”Q Would you answer that question, -Mr. Huss? 

"A Same declination. 

"The Court: I order you to answer,Mr. Huss. 

"The Witness: Same declination. 

"Q Were you at any time on.the morning of January 26, 
1972, in the company of Sheldon Davis, Jerome Zellerkraut, 
alsc known as Jerry Celler, and an individual named Murray 
Elbogon? 

"A Same declination. 

"The Court: Overruled. You may answer. 

"A Same declination. 

“The Court; I order you to answer,Mr. Huss. 

"A Same declination. 

"Q Mr. Huss, prior to January 26, 1972 — within 
a period of time from about two weeks before that date, that 
is, from two weeks before January 26, 1972, through 
January 26, 1972, did you have any discussions with Sheldon 
Davis or Stuart Cohen or with the indivudals Murray El- 
bogen, Jeffrey Smilow or Jerome Zellerkraut concerning 
placement of any attache cases or incendiary devises at 
either Hurok Concerts Incorporated or Columbia Artists 
Management? 
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"The Court: I understand that. I don't regard 
this as a charade at all. He is asking questions that 
bear on the allegations of the indictment. The witness 
has consistently refused to answer and is heading in the 
direction of a contempt and I shall deal with that at the 
appropriate time." 


Continuing on line 9 of the next page. 

"The Court: You may answer. 

"A Same declination. 

"The Court: I order you to answer. 

"A Same declination. 

The Court: I don't really see much point in 

going on. 


15 


16 

17 

18 
19 
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"Mr. Jaffe: We were going to inquire whether it 
was his intention to give the same declination if other 
questions were put to the witness. 

"The Court: You may answer that. 

"A Yes. 

"Mr. Jaffe: At this time we would ask that the 
court make the finding that Mr. Huss is in contempt of this 
court and ask that he be remanded to the custody of the 
Attorney General until such time during this proceeding 
that he be recalled and give testimony before this court. 

"The Court: Before you say anything, I will hear 
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you, of course, Mr. Huss. I find you in contempt of this 


court. There are two kinds of contempt that I want to 
tell you about. One is civil contempt which provides for 


17 I 


your incarceration during the course of this proceeding 
but leaves the keys to the prison with you in that if you 
decide to answer at any time, you will be released. 

The second kind of contempt is a criminal contempt 
which does not look for answer but is meant as punishment 
for your contemptuous conduct in refusing ro answer question* 
I instruct you, sir, that a civil contempt does not exclude 
criminal contempt. I find the witness in contempt of court, 

Your Honor, I am now going to begin reading from 
Government's Exhibit 2A. At line 21, Jeffrey Smilow, called 
as a witness by the government, being affirmed, testified 
as follows: reading from Government's Exhibit 2A at line 12, 
"Direct Examination 


By Mr. Jaffe: 


"Q Mr. Smilow, would you tell us your age, sir?" 

TOE COURT: This was the June 8, 1973, trial? 

MR..GOLD: That's right. 

THE COURT: The same date as the material you 


read just now? 


MR. GOI*D: That's correct, your Honor, 
TOE COURT: Okay. 
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"Q Mr. Smilow, would you tell us your age, sir? 


"A 18. 


"Q I don't hear you. 

"A 18. 

"The Court: He said 18." 

Line 5 of the next page by Mr. Jaffe. 

"Q Mr. Smilow, directing your attention to January 26, 
1972, did you, on that day, during the morning, see Sheldon 
Davis or Stuart Cohen? 

"A I refuse to answer on the ground that to require 
me to respond to the question would violate my constitutional 
right of freedom of worship as a committed and observant 
Jew under the First Amendment to the Constitution and that 
to compel me to answer said question would violate my right 
of freedom of worship as a committed and observant Jew in 
that under traditional Jewish law I didn't testify in any 
case where I am to receive an advantage or benefit because 
of my testimony against individuals. I refuse to answer 
the question on the ground that I presently am charged with 
committing on January 26, 1972, at about 9:25 A.M. at 
165 West 57th Street, New York, a crime of arson. I refuse 

to answer on the ground that to require me to respond to 

# »/ 

the question would violate my right to remain silent. 

i . , •* 

My copy is not clear here, Mr. Gold. 
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I will go back about a half a line about the 
court's permission. 

"I refuse to answer on the ground that to require 
me to respond to the question would violate my right to 
remain silent which is guaranteed under the First Amendment 
of the United States Constitution. 

"i respectfully refuse to testify against myself. 

I further refuse to *• r^ify on the basis that the government 
obtained information illegally by allowing the co-defendant 
to act as an informant and to participate in taped conver¬ 
sations with me. 

I further respectfully refuse to answer on the 
basis that I have already been put in jeopardy for the same 
proceeding and I have been already punished although that 
proceeding was dismissed.' 

"MR. GOLD: With regard to the witness ?• 

refusal to testify against himself, the government 
in its application to grant immunity to the witness. 

We hand up to the court the original application 
and copies of the originalletters and we hand a copy of the 
immunity application to his attorney, Mr. Slotnick, i one of 
the defense attorneys. 

MR. SLOTNICK: May defense have a copy of that, 
your Honor? 
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in the order. 

MR. JAFFE: That was originally filed on the 31st. 

" THE COURT: Are the original exhibits legible? 

My copy has some lines missing and apparently Mr. Gross' 
copy does. Now, if given to the jury it's jot to be legibl 

MR. GOLD: I will see to it that the copy given 

to the jury is legible. 

THE COURT: All right. 

MR. GOLD: "TOE COURT: On May 31st. 

"MR. JAFFE: That's correct. 

"THE COURT: Mr. Smilow, I have just signed an 
order that confers upon you immunity against the use of 
anything that you are required to testify to in this 
courtroom. Do you understand that? 

"THE WITNESS: I understand. 

"THE COURT: Do you want a reasonable time to 
talk to your lawyer about the significance of the order I 
have just signed? 

"TOE WITNESS: No. 

"THE COURT: The witness says no. Go ahead. 
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"MR. SLOTNICK: Your Honor, for the record, my 
silence should not be an indication of approval other than 
I am just constrained to act under your Honor's prior ruling.j 
"THE COURT: I understand. Yes. You have a con¬ 
tinuing objection to these proceedings, both of you. 

"MR. JAFFE: Your Honor, with regard to the other 
basis raised by the witness with regard to his religious 
objection, the religious objection is almost in haec verba. 

The statement he made before the grand jury which was 
subsequently made before Jude Weinfeld and determined to be 
insufficient. Affirmed by the Second Circuit in the first 
Smilow case by Judge Feinberg and we would ask the court 
to instruct the witness with regard to his religious bases 
that in fact he has no religious basis on which he may declinje 
to answer questions under the First Amendment. 

"TOE COURT: Yes. You understand that so far as 

your assertion of a privilege, whether it be constititionally 
based or religiously based, I do not find that that is an 
appropriate reason for refusing to answer proper questions, 
and I should direct you to answer such questions as I deem 
proper." 

Continuing at line 23. 

"THE COURT: I think the record should indicate 
that I addressed to the witness a statement that immunity 
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has been pursuant to the authorities set forth in Tit le 18, 
United States Code, Section 6003. 

"MR. JAFFE: With regard to his ether basis for 
refusing to testify. 

"THE COURT: Just a moment. 6002 is the order 
that I made. In any event, you understand that no’*' immunity 
has been conferred upon you, do you not? 

"THE WITNESS: Yes. 

"MI.. JAFFE: With regard to his other basis, your 


11 Honor, the witness refuses to answer based on two assertions* 

12 One, that he has been placed in double jeopardy in that 

13 on a previous occasion he was held in contempt for refusing 

14 to testify. We ask the court to instruct him that that is 

15 an insufficient basis for refusing to now testify before 

16 a hearing held in front of the court. 

I 

1 7 1 "THE COURT: I so instruct the witness. 

18 | "MR. JAFFE: With regard to his refusal to answer 

1 9 II based on the discovery of this witness by the existence 

20 of tapes which led to the discovery of the witness Sheldon 


22 


Seigel, we would ask the court to instruct him that.that 
too is no basis on which he may refuse to testify. 

"THE COURT: Yes. The witness is so instructed." 
Examination by Mr. Jaffe at line 23. 

"Q Mr. Smilow, directing your attention to January 26, 
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1972, did you on that date meet with Sheldon Davis and 


3 

i 

with Murray Elbogen, Jerome Zellerkraut and Richard Huss, 

n 

4 

"THE COURT: You need not read the entire thing 


5 

l 

Mr. Smilow. You may say same declination if that is what 


1 

6 

ycu want to do. 

► 

7 

"THE WITNESS: Same declination. 


8 I 

"MR. PUTZEL: I didn't hear the answer. 


9 

"TOE COURT: He said same declination. 


10 

"MR. JAFFE: Would the court direct the witness 


11 

to answer that question. 


12 

"‘TOE COURT: I order you to answer that question. 


13 

"TOE WITNESS: Same declination." 


14 

1 

Question by Mr. Jaffe. 


15 

"Q Mr. Smilow,when did you, prior to January 26, 

s. 

13 

1972, have any conversations with Stuart Cohen or Sheldon 

. 


17 

. , c A 

Davis concerning your agreement with them to take an attache 

| 


IS 

oase to the premises of Columbia Artists Management In- 

i 


19 

1 

corporated, to there ignite a fuse contained in that attache 


20 

case end in fact on the 26th — 


21 

"THE COURT: Mr. Jaffe, don't tell a story. 


22 

1 

Just read a lawyerlike question please. 



"MR. JAFFE: Let me withdraw the question. 


24 

"Q Prior to January 26, 1972, did you have a 


2S 
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conversation or conversations with Sheldon Davis and with 

i 
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Stuart Cohen concerning your involvement in going to 

3 

Columbia Artists Management? 

4 ! 

"A Same declination. 

1 

5 

"Tips COURT: I order ">u to answer, sir. 

6 

1 

"THE WITNESS: Same declination." 

1 

7 

Question by Mr. Jaffe. 

1 

8 i 

1 

«q ae a result of that conversation or any conver¬ 

9 I 

sations, did you, on the 26th of January, 1972, go with 

1 

10 

certain individuals in a car from Brooklyn to Manhattan? 


"A Same declination. 

12 j 

"THE COURT: I order you to answer. 

13 l 

"THE WITNESS: Same. 


"Q Did you on the 26th of January, 1972, go with an 

15 

individual to the premises of Columbia Artists Management? 

16 

"A Same declination. 

17 

"THE COURT: I order you to answer. 

IS 

"THE WITNESS: Same declination. 

1 

19 

"THE COURT: I think that is enough, Mr. Jaffe. 

20 

Why don't you ask him one question to the effect as to 

21 

whether or not he intends to decline on those grounds." 

22 

Now reading from Government's Exhibit 2C at line 

23” 

5. Question by Mr. Jaffe. 

24 

«q Directing your attention to the month of June, 

25 

1972, Mr. Smilow, did you have any conversations with Sheldon 
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2 

1 

Seigcl? 


1 

3 

"A Sane declination. 


4 

"TOE COURT: What did you say? 


5 

"THE WITNESS: Same declination. 


6 i 

1 

"THE COURT: I order you to answer. 


7 

"THE WITNESS: Same declination." 


8 i 

Question by Mr. Jaffe. 


9 

"Q Mr. Smilow, is it your intention that to any 


19 

other questions that I put to you, that you will give the 


11 

same declination and refuse to answer? 


12 | 

'MR. SLOTNlCK: I object to that, your Honor, as 


13 

not being part of the proceedings. 


14 

"THE COURT: Overruled. 


15 

H Q Sir? 


16 

"THE COURT: Answer it. You decline to answer 


17 

whether you will continue to answer. 


13 

"THE WITNESS: I will answer the same way. 


19 

"TOE COURT: You will answer thesame way? 


20 

All right. 

| 


21 

"MR. JAFFE: At this time,yovr Honor,the government 


22 

would ask the court under Title 28, Section 1826(a) to find 


23 

that this witness is in contempt of court and the government'i 


24 

application is that the court order he be remanded to the 


25 

custody of the Attorney General for the duration of this 
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1 

2 

proceeding until such time as he gives testimony before 

1 

3 

i 

this court. 

" / 

4 

1 

"THE COURT: Mr. Smilow, I wint to explain somethin' 

1 

5 | 

to you: i am about to hold you in civil contempt. That 

1 

6 

means that I am going to order that you be placed in the 


7 

custody of the Attorney General for the duration of the 

1 

8 ; 

trial unless in the interim, in the meanwhile you indicate 

1 

9 

your willingness to answer the questions you have declined 

■ 

10 

to answer today. Do you understand? 

1 

11 

"THE WITNESS: My copy is not altogether clear 

1 

12 

here that it appears— 

■ 

13 

THE COURT: Let's get him a clear copy, please. 

1 

14 

"MR. PUTZEL: I am doing the best I can. We are 

1 

15 

all working with Xeroxes. 

1 

16 

. .. 

"THE WITNESS: I understand. 

1 

17 

"THE COURT: That is civil contempt and the purpose 

1 

18 

of civil contempt is to induce you to break your silence. 

■ 

19 

There is another kind of contempt which is called criminal 

1 

20 

I 

contempt which has as its purpose punishment for the crime 

1 

21 

I 

of contempt. The two aren't exclusive. Do you understand 


22 

j 

what I have just told you? 

■ -*/ 

23 

i 

"TOE WITNESS: Yes. 

1 

21 

nrE COURT: All right, Mr. Smilow. The court 

1 

25 

finds you in civil contempt and it is the order of the court 

I 
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that you be committed to the custody of the Attorney General 
for the duration of the trial or until such time as you 
answer the questions which you have declined to answer today. 

Your Honor, nowreading from Government's Exhibit 3 
which is the '.nscnpt of proceedip.rs of June 27, 1973. 

THE COURT: All right. Give me just a minute here. 

I am going backwards. 

(pause) 

THE COURT: All right. Go ahead. 

MR. GOLD: At page 249. Richard Huss, having 
been duly affirmed. 

THE COURT: What is the date of this? 

MR. GOLD: June 27, 1973. 

THE COURT: This relates now to the questioning 
of Mr. Huss on June 27th? You are now going to read proceed¬ 
ings about Mr. Huss that took place some 20 days later. 

MR. GOLD: That's correct. 

THE COURT: And that is June 27th? 

MR. GOLD: That's correct. 

"Richard Huss having been duly affirmed, testified 
as follows. Direct examination by Mr. jaffe. 

"Q Mr. Huss, do y-»u know an individual named Sheldon 
Davis? 

"A The Court of Appeals has ruled that my prior 
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refusal to answer questions in this proceeding on the grounds 
that to answer any questions would be a severe violation 
of the teachings of my religion and cannot be recognized 
by an American court as the basis for not testifying. With 
all due respect to the decision of the Court of Appeals, 
arid of the honorable tribunal, I find that the cardinal 
precepts of my religion must take precedence in my mind. 
Therefore- I respectfully decline to answer any questions 
on the religious principles stated in my prior declinations 
before this honorable tribunal. 


"THE COURT: I direct you to answer. I order you 


to answer. 


"THE WITNESS: Same declination. 

HR. JA7FE: Excuse me just a minute. Judge. 

TOE COURT: Before this goes any further, Mr. Huss, 
I want to tell you something: I explained the last time 
that your failure to answer questions when I have ordered 
you to answer constituted contempt of court. i told you 
that my having committed you for civil contempt does not 
preclude the bringing of charges of criminal contempt against 
you. I again want to advise you of that and I want to make 
other things abundantly clear to you, Mr. Huss: One. I am 
goinq to ask the United States Attorney to comply with the 
provisions of Rule 42 v b) and proceed against you for criminal 
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2 

contempt if you persist in your refusal to answer. I, 

3 

for one, regard your refusal to answer c«* criminal contempt. 

4 

I want further to advise you, Mr. Huss, that fer criminal 

5 I 

contempt there is no limit upon the amount of punishment 

6 

which can be imposed upon you fer that crime. Is that clear7 

7 

"THE WITNESS: Yes, you: Honor." 

8 

Question by Mr. Jaffe. 

9 

"Q Mr. Huss, ' ' you know an individual named Stuart 

l 

10 | 

Cohen? 

ii 

"A Same declination. 

12 

"ME. JAFFE: Would your Honor direct the witness. 

13 

“THE COURT: I order you to answer. 

14 

"THE WITNESS: Same declination." 

15 

Question by Mr. Jaffe. 

16 

"Q Do you know an individual named Murray Elbogen? 

17 

"A Same declination. 

18 

"THE COURT: I order you to answer. 

19 

"A Same aeclination. 

20 

"Q Do you know an individual nair d Jeffrey Smilow? 

21 

"A Same declination. 

22 

"THE COURT: I order you to answer. 

23 

"A Same declination. 

24 

"Q Do you know an individual named Sheldon Seigel? 

25 

"A Same declination. 
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i 21 

"THE CCHJRT: I oraer you to answer. 


■ 3 

"A Same. 



"Q Do you know an individual named Jerry Cellerkraut? 


1 5 

"MR. ZWEIBQN: Your Honor, I think we have gone— 


■ 6 ^ 

"TOE COURT: I don't think so. Go ahead. 


H , 1: 

7 

1 

"Q Do you know an individual named Jerome Cellerkraut? 


1 

"A Same declination. 


■ 9 

"THE COURT: I order you to answer. 


1 

10 

"A Same declination. 


1 

"Q Directing your attention to the 25th of January, 


1 ^ ' 

1972, did you see Sheldon Davis, Stuart Cohen, Murray 


P 

13 

■ 

Elbogen, Jeffrey Smilow, Sheldon Seigel or Jerome Cellerkraut 

? 

i 14 

"A Same declination. 


1 15 

"THE COURT: I order you to answer. 


■ 

16 

"A Same declination. 


1 

"Q Directing your attention to the 26th of January, 


a 18 

1972, did you see Murray Elbogen, Jeffrey Smilow, Sheldon 


19 

a 

Seigel or Jerome Cellerkraut? 


| 20 

"A Same declination. 


■ 21 

"THE COURT: I want to again advise you that your 


22 

refusal to answer these questions over my order constitutes 


| Jt 23 

in my view criminal contempt of court and I want you to 


a 21 

have that in mind. I now order you to answer. 


25 

| 

"TOE WITNES’: Same declination. 
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”C Directing your attention, Mr. Huss, to the morning 
of January 26, 1972, would you tell the court who you saw, 
that is, what persons you saw on that morning? 

"A Same declination. 

"THE COURT: I order you to answer. 

"THE WITNESS: Same declination. 

"MR. MILLER: Excuse me, your Honor. The witness 
has made it clear in my mind that he will not answer. I sec 
no purpose in this continuing. 

"THE COURT: Let me tell you what the purpose is: 
someone has committed a dastardly, vicious, unforgivable, 
unforgettable crime. Someone is frustrating ^he administra¬ 
tion of justice in a case that in my mind involves murder. 

People who deliberately do so wL11 learn the power of the 

' 

law even if there are those whohave literally gotten away 
with murder. Proceed." 

Question by Mr. Jaffe. 

"Q Mr. Huss, on the morning of January 26, 1972, 
did you go in a motor vehicle with Sheldon Davis, with 
Jeffrey Smilow and Hurray Elbogen and with Jerome Cellerkraut 
and drive in an automobile from Brooklyn to Manhattan? 

"A Same declination. 


2-1 | 


"THE COURT: I order you to answer. 


"THE WITNESS: Same declination. 
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"Q Had you, prior to the morning of January 26, 1972, 

agreed with Sheldon Davis and Stuart Cohen that you and 
Jerome Zellerkraut would go to the offices of Sol Hurok? 

"A fame declination. 

"MR SLOTNICK: I object to the form of the 

question. 

"THE COURT: Overruled. Same order. I order you 

to answer. 

"THE WITNESS: Same declination. 

"q Mr. Huss, did you, on the morning of January 26, 
deliver any attache case along with Jerome Zellerkraut to 
the offices of Sol Hurok? 

"A Same declination. 

"TOE COURT: I order you to answer. 

"THE WITNESS: Same declination. 

"THE COURT: I again advise you that your continued 
refusal to answer these questions over my direction con¬ 
stitutes criminal contempt of court. Go ahead. 

"Q Mr. Huss, prior to the morning of January 26, 1972, 
or on the morning of January 26, 1972, did you have any 
discussions with Sheldon Davis, Stuart Cohen, Sheldon Seigal, 
Jerome jllerkraut, Murray Elbogen, or Jeffrey Smiley about 
carrying an attache case to the offices of Hurok Concerts 
Incorporated? 
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14 

15 

16 
17 


II 


I 

II 


question. 

"THE COURT: Overruled. 

"THE WITNESS: Same declination. 

"THE CCURT: I order you to answer. 
"THE WITNESS: Same declination. 


lo 

13 

20 

21 


22 

21 

24 



"MR. JAFFE: Your Honor, may I have a moment? 

"THE COURT: Yes. I want the record to indicate 
at this point that immunity has been conferred upon this 
individual previously. Are you aware of that, Mr. Huss? 

"THE WITNESS: Yes. 

"THE COURT: And you have been aware of that 
all morning, have you not? 

"THE WITNESS: Yes, your Honor. 
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"Q Mr. Huss, on the morning of January 26, 1972, 
did you leave an incendiary device contained in a black 
attache case in the offices of Sol Hurok Concerts Incorpora¬ 
ted? 

"A Same declination. 

"THE COURT: I order you to answer. 

"THE WITNESS: Same declination. 

"Q Mr. Huss, on the morning of January 26, 1972, 
at around 9:30, did you meet in Manhattan with Jerome 
Zellerkraut, Jeffrey Smilow and Murray Elbogen? 

"MR. SLOTNICK: I object to the form of the 
question. Is not binding on my client. 

"THE COURT: Overruled. 

"MR. ZWEIBCN: Same objection. 

"THE COURT: Overruled.: , 

"A Same declination. 

"THE COURT: I order you to answer. 

"THE WITNESS: Same declination. 

"MR. JAFFS: At this time the government would 

ask the court pursuant Rule 42(b) to orally notify this 
witness that he is to be held in criminal contempt pursuant 
to Rule 42(b) in Sections 401 and 402 of Title 18, United 
States Code. We would state to the court that we are 
at this time ready to proceed forthwith with a trial for 
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criminal contempt of the witness Richard Huss. 
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49 


'"IVE COURT: I want to tell you, Mr. Huss, as 
I have throughout your examination this morning, that your 
failure to answer the questions put to you constitutes 
in my judgment criminal contempt. However, so far as the 
United States attorney is concerned, because of t' serious¬ 
ness of this criminal contempt, I think that the United 
States Attorney should proceed on papers as indicated in 
Rule 42(b), namely, that part "or on application of the 
United States Attorney by an order to show cause or an order 
of arrest." 

You have made the application and since you make 
the application, I ask you to comply with Rule 42(b) and 
proceed by order to show cause or an order of arrest so 
that the order to show cause, to be perfectly frank with you, 
will specify in writing for this man what he is facing. 
Obviously this proceeding will be a jury proceeding. 

"MR. JAFFE: That's correct. 

"HIE COURT: Because it is inconceivable to me 
that anybody would be thinking of proceeding in a manner 
that would limit punishment if this man is guilty to six 
months, and therefore I wart every letter observed. I want 
him proceeded against in writing, I want the case to proceed 
to a jury trial, and T want the judge, whoever he is, to 
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2 j 

nave in mind my views as I have expressed it and previously 


3 

this morning of the seriousness with which I view the 


4 

frustration of a murder prosecution. Pe-ple may do that 

1 

5 i 

but the law will make them pay. 

1 

6 

"MR. JAFFE: Your Honor, with regard to Rule 

1 

7 

42 (b) , the government would ask that, and we will comply 

1 

8 I 

with your Honor's direction to proceed on papers but the 

1 

9 ! 

! 

government would ask that since under Rule 42(b) notice 

1 

10 

can be given orally by the judge in open court in the 

1 

11 

presence of the defendant, and he will be a defendant. 

1 

12 

being cited for criminal contempt. I have so notified him 

1 

13 

it seems to me several times. If he has misunderstood me. 

■ 

14 

I so notify him now. You will be a defendant in a criminal 

1 

15 

contempt proceeding, that is clear, isn't it, Mr. Huss? 

1 

16 

"THE WITNESS: Yes, it is." 

■ 

17 

Your Honor, now reading from Government's Exhibit 

1 

18 

4A, just the testimony of Jeffrey Smilow, also on June 27, 

1 

19 

1973."Jeffrey Smilow, called as a witness in behalf of the 

■ 

20 

governm nt, was duly affirmed and testified as follows:" 

I 

21 

Line 4. 


12 

"THE COURT: Let me ask you, Mr. Smilow, are 


23 

you prepared to answer the questions which you refused 

l 

24 

to answer r.t the la^t session? 

l 

25 

"THE WITNESS: No. I decline to do so. 

l 
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"THE COURT: I am not even going to ask him 
anything today other than the fact that he would persist 
in his refusals to answer. Beyond that I think the record 
is sufficient to proceed against him as I warned him the 
last time for criminal contempt and tl.v United States 
Attorney advises me that he is going to do it based on the 
record the last time at which you made no such request. 

Then, if you want to take it up with the trial judge, whoever 
he may be, in nis criminal contempt case, that nay be the pla| 
to do it, but for now I believe, and I advise you, sir, that 
your failure to answer questions which you are now looking 
at, at the last session which you.were called upon to 
testify constitutes criminal contempt of court and that 
the punishment for criminal contempt is without limit, is 
that clear? 

"THE WITNESS: Yes. 

"MR. LEIGHTON: Is your Honor going to allow 
the United States Government to ask of Mr. Smilow questions 
concerning this record? 

"THE COURT: No. The record is clear. 

"MR. PUTZEL: . I think the record is perfectly 
clear and I think Mr. Smilow has answered that he persists 
in his contemptuous refusal to answer questions and 
accordingly, pursuant to Rule 42(b) of the Federal Rules of 
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II 

2 

Criminal Procedure, we will move this court through an 


3 

order to show cause on papers to have Mr. Smilow cited for 


J 4 

criminal contempt. I would ask the court to inquire of Mr. 


5 i 

Smilow whether he was in court just previous to this during 


6 

the time when Mr. Huss was advised by the court of the con¬ 


7 

sequences of his refusal to testify. 


8 

"THE COURT: Were you here when I dealt with Mr. 


9 

Huss a few moments ago? Were you in the courtroom? 


10 

"THE WITNESS: Yes. 


n ! 

"THE COURT: You heard the entire — 


12 

"THE WITNESS: Yes. 


13 

"THE COURT: Such as all the questions and 


14 

everything I said to Mr. Huss? 


15 

1 

"THE WITNESS: Yes. 


16 

"TOE COURT: All right." 


I" 

Thank you, Mr. Gross. I have no further questions. 


18 

THE COURT: No cross, Mr. Chevigny? 

1 


19 

MR. CHEVIGNEY: No, your Honor. 


20 

TOE COURT: You may be excused. 


1 

(Witness excused.) 


no 

1 

MR.COLD: Your Honor, at this time the government 


• 23 

rests. 


1 

THE COURT: We will take a short recess at this 


1 

l 

point and I will see counsel in the robing room. 
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2 i 

i 

(The jury left the courtroom.) 

1 


3 

(In the robing room.) 

| 

t. 

V 

4 

TIC COURT: I just wanted to confer out of the 

■ 


5 ll 

presence of the jury motions or applications you had and 

1 


6 i 1 

see what you intend to do as far as putting in a case. 

1 


7 li 

MR. CKEVIGNY: I would make a motion for 

■ 


8 1 

acquittal here of course on the grounds that the government 

■ 


9 

hasn't made a sufficient case against the defendants with 

1 


,o ! 

i 

• 

relation to intent but I recognize— 

| 


ii 

THE COURT: You are making motions for the record 

I 

■ 

< 

12 

on behalf of both defendants? 



13 

MR. CHEVICNY: Yes. 

■ 


14 

TIC COURT: Those motions are denied. What do 

1 


15 

you plan to do as far as your case? 

1 


16 

MR. CHEVIGNY: I am going to put on Mr. Huss. 

■ 

• 

17 

I am going to ask him to testify as to what happened in 

■ 


18 

the summer of 1972 with relation to certain members of the 

1 


19 

Jewish Defense League coming to see him. outside of the 



20 

State of New York and then I am going to ask him to testify 

■ 


21 

with relation to his religious conviction and I recognize 

1 


22 

or make an offer of proof with relation to that and I 

1 


23 

recognize that your Honor will exclude it. 

■ 


24 

THE COURT: Well. I am clear that I would refuse 

l 


25 

to let him testify on the religious objections, that the 

l 
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3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 




22 

23 

24 

25 


question of religion is plainly irrelevant. Now let me 
hear about I don 1 1 mean — I am not trying to get you 
to disclose your case in advance and normally I wouldn't. 

MR. CHEVIGNY: I don't have any objection to it 

in this case actually. 

THE CCXJRT: But I think we have a situation here, 
which requires it if you don't mind. What would his testimon^ 
be about ,the transactions in the summer 7 

MR. CHEVIGNY: Essentially certain persons came 
to see him and said that they were looking for an informer, 
or they suspected that there was an informer in the group. 

He was one of those who was suspected, and that he should 
watch out that there might be persons who would be looking 
for him. And then I will ask him what his reaction to it was. 

THE COURT: Is he ready to name those people? 

MR. CHEVIGNY: Yes, he is ready to name them. 

THE COURT: Why didn't he bring that up to Judge 

Bauman? 

MR. CHEVIGNY": I didn't get it out of him until 
Friday. He also says — I mean, he doesn't — — I mean, he sayji 
it put him in fear but it is not the only thing that he 
didn't testify. The religious ground is also a true ground 
with him. I mean, he is — I am afraid he is a kid. That's 
the trouble. He is <> little confused with relation to this. 
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2 ! 

THE COURT: Let's cover the matter of the alleged 

3 

intimidation. What is the government's position? 

4 

MR. GOLD: Your Honor, the government's position 

5 

is this: First, we think that's not a timely claim. If 

6 ! 

in fact such a claim could have been made the time to have 

7 

made it was clearly before Judge Bauman. The claim was not 

8 1 

• 

made. 

9 

Secondly, even if such a claim could now be made. 

10 

I think it is legally irrelevant unless it could come any whe 

11 

near amounting to a defense of duress which*even under the 

12 

authorities that I have researched is not constituted a 

13 

defense of criminal contempt. If he is prepared to testify 

14 

under oath out of the hearing of the jury as your Honor 

15 

heis indicated naming names, places, and asserting that hia 

16 

. 

life was placed in danger. 

17 

MR. CHEVIGNY: He is not going to assert that. 

18 

MR. GOLD: That is evidence of a crime. 

19 

MR. CHEVIGNY: You are not going to be able to 

20 

get a conviction on his testimony because there is not going 

21 

to be enough there. 

22 

THE COURT: I think what we ought to consider is 

23 

this, whether this is something that he should be permitted 

24 

to testify before this jury subject to your cross-examination 

25 

You would have the right to cross-examine him about his 
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failure to bring it up before Judge Bauman, or anything 
else you wanted, anything that was proper cross-examination. 

Now, in my mind it is a question of whether the 
material is irrelevant as a matter of law so that the testi¬ 
mony wouldn't be permitted, or whether he should be per¬ 
mitted to get on the stand and tell his story, and then if 
you were able to cross-examine him, and then we will figure 
out an appropriate instruction, but I am corcerned about 
saying that he has waived that ground by not raising it befoi 
Judge Bauman. After all, this is a criminal contempt pro¬ 
ceeding. It may be that it is no defense to this proceeding, 
but to simply preclude him from even testifying would concern 
me. It doesn't stand on the same basis as the religious 
objection. The religious objection was raised. It was ruled 
upon as a matter of law in prior proceedings, and I feel 
clear that it is a matter of law. Judge Kaufman ruled on 
the religious thing in the appeal on the civil contempt, 
did he not? 


e 


MP. GOLD: Yes. 


MR. CHEVIGNY: It's been ruled on a couple of times 
THE COURT: But this is a new point. Now, to say 
that it is waived to me disregards the fact that this is to 
some extent a new independent proceeding, so I aim fraid I 
think we ought to permit him to testify about the facts and 
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I think it is better to have it before the jury rather 
then before the court, and I cross-examine him and then I 
will instruct the jury, and if it turns out it is no defense 
I will so instruct the jury, but I don't know yet. 

MR. GOLD: Will you hear me briefly, your Honor? 

THE COURT: Yes. 

MR. GOLD: I share your Honor's concern about 
the question of waiver. On the question of relevance, how- j 
ever, I am much more clear in my mind, if we were to have 
an offer of proof under oath outside the hearing of the 
jury, I think if that is presented it would make it a good 
deal clearer whether or not the claim as established would 
constitute a recognizable defense. Indeed, if ycur Honor 
were to conclude that it did not, I think having those 
facts before the jury and then charging them nonetheless 
it is not a defense so terribly prejudicial to the government 
I think if that claim is insufficient to amount to a defense 
in your Honor's mind, I think it should be kept away from 
the jury entirely because it technically and legally is 
irrelevant. 

THE COURT: Would you be agreeable, Mr. Chevigny, to 
have Mr. Huss initially outline his testimony out of the 
presence of the jury? 

MR. CHEVIGNY: Yes. 
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that. Let's take a short break. You can all have a break, 
and then we will go back in the courtroom and tell the jury 
to hold on and we can I think clear this up. 

MR. CHEVIGNY: Let me make sure I am going to 

be able to get it out of him now. 

THE COURT: All right. You take a recess and 
then report back to me. In the meantime we will tell the 
jury that we have some proceedings to take care of, andve 
will get a report from you aft-sr about six or seven minutes. 
Thank you very much. 

(Recess.) 

TOE COURT: Do you want to pdt Mr. Huss on? 

MR. CHEVIGNY: Yes. 

THE COURT: The jury is alerted to stand by. I 
think we will have it in court. 

MR. GOLD: Your Honor, may I inquire, is it your 
intention to have mo cross-examine now? What is the pro¬ 
cedure going to be? 

THE COURT: I just want to have enough to make 
a ruling of law as to whether the testimony will be admitted, 
I really can't proceed otherwise. 

Let the record show that we are having this 
proceeding out of the presence of the jury by agreement of 
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both sides and the purpose is to permit Mr. Huss to indicate 
the subjects on which he wishes to testify so that the 

l 

court can rule whether those items of testimony can be 
admitted or will be excluded. All right, do you want to call! 
Mr. Huss? 

MR. CHEVIGNY: Yes. The defense will call Mr. 

Huss for an offer of proof with relation to his state of 
mind. 


RICHARD HUSS, called as a witness, having been 
affirmed, testified as follows: 

DIRECT EXAMINATION 
BY MR. CHEVIGNY: 


Q 

A 

Q 

City of 
A 
Q 
A 
Q 
A 
Q 
A 


Mr. Huss, do you recall the summer of 1972? 

Yes, I do. 

Did there come a time when you were out of the 
New York? 

Yes. 

Where were you? 

I was in Framingham, Massachusetts. 

What were you doing in Framingham? 

I was working as a stage hand for a dinner theatre. 
How old were you at that time? 

I was 17. 
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Q Did there come a time in Framingham that summer 
when you saw persons that you identified with the Jewish 
Defense League? 

A Yes. 

Q Can you tell the court who they vere? 


Neal Rothenberg, Gene Kleinhandler and Larry 


Amsel, 


THE COURT: Who did you say? 

THE WITNESS: Gene Kleinhandler. 

Q Start over and spell them as you go. 
A I don't think I can spell them. 


THE COURT: I guess it would K-1-e-i-n-h-a-n-d- 


1-e-r. 


What is the second name? 

THE WITNESS: Neal Rothenberg and Larry Amsel. 

Q Do you have any idea how to spell Amsel? 

A A-m-s-e-1. 

Q Do you know whether Mr. Rothenberg had any office 
in the Jewish Defense League? 

A Yes. 

Q What was that”' 

A He was National Coordinator for Youth. 

Q Did any of those persons say anything to you? 

A Yes. 
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13 
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15 

16 

17 

18 
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20 


21 
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Q Who? 

A Neal Rothenberg and Larry Amsel. 

0 What did Neal Rothenberg say to you? First of 

all, when did this l Cl i, if you recall? 

A I suppose about halfway irir:g the summer. 

MR. GOLD: Your Honor, may we find out who else 
was present at the time of this alleged conversation? 

THE COURT: Who all was present. 

THE WITNESS: Just myself and those three people. 

Q You said about halfway through the summer. 

Can you come any closer than that? 

A (No response) 

Q Can you give us the month, for example? 

A I imagine it wis July. 

Q What did Mr. Rothenberg say? First, just where 
did this occur? 

A it occurred outside Caeser's Monticello diner 

and motel in Framingham, more or less in the parhing lot. 

Q Out of doers? 

A Yes. 

Q What did Mr. Rothenberg say to you? 

A He said that there h^d been some arrests, that 

I had previously heard about members of the Jewish Defense 
League, that there war. sort of a witch hunt inside the JDL 
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10 i 


13 I: 


14 


!! 

18 |i 


because the police had let it be known that there was an 


informer. I believe they hinted that I was the informer— 


HIE COURT: Who hinted this? 


THE WITNESS: The police. 


THE COURT: They said, Rothenberg said that the 


police had hinted you were the informer. 


[TIE WITNESS: That's right. 


Q Aiid what happened then? Did he say anything else 


to you? 


A Yes. He said that certain people inside and outside 


the JDL might possibly be looking for me in order to find 


me and I don't know, I guess to do me bodily harm. 


THE COURT: It isn't a matter of what you guess. 


What did he say? 


THE WITNESS: He said that there were people lookin 


for me. 


THE COURT: That's the end of what he said, 


Were those his exact words, that they would be 


looking for you? 


I think so. 


Did he specify who they wore? 


No, he didn't. 


Did Mr. Rothenberg say anything else to you? 


He said I s\ ould be careful, if I heard anything 
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i 

2 

or saw 

• 

anything of these people that I should call him if 

1 


0 

I could. Ho said not to come back to New York until I 

1 

,v. 

4 : 

had checked with him. 

■ 


5 

Q 

Okay. he say anything else to you that you 

1 


6 

can recall now? 

1 


7 1 

A 

No. He just said to be careful. 

| 


8 

Q 

What did Larry Amsel say to you, if anything? 



q 

A 

Larry Amsel gave me a warning as to the — 



10 

1 

Q 

Don't tell us that he gave you a warning. Tell 



n 

us the 

words he said to you, in words or substance as nearly 



12 

as you 

can recall. 

■ 


13 

A 

I shouldn't get caught in a room with these people. 



14 

1 

that I 

should run. He said he wouldn't want to get caught 

■ 


13 

1 

with these people. 

I 


16 

Q 

Did he specify who they were? 

| 

• 

17 

A 

No, he didn't. 

m 


IS 

i 

Q 

Did he say anything else? 

I 


19 

A 

I don't think so. 

i 


20 

0 

What was your state of mind following that en- 

■ 


21 

counter? 

i 


22 

A 

I was a little bit confused, and a little bit 

I 


23 

afraid. 




24 

Q 

Did you subsequently ever receive anything that 

I 


23 

you would define as a personal threat to you from any person 

i 
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that you identified with the Jewish Defense League subse¬ 
quent to that time? 

A Not directly as you put it but I called my 
house after that to find out if anyone was looking for me, 1 

I 

and my mother told me that certain people calling themselves 
friends of mine called up to find out where I was. 

Q Did she say who they were? 

1 

A No. Just friends. 

Q Did you receive anything else that you considered 
a threat? . ' 


A 

Q 

A 

Q 

A 

Q 

A 


NO. 
Ever? 
Yes . 


Up to the present time. 

Yes. 

Would you like to tell us about that? 

After I got back from this job. 

MR, GOLD: Your Honor,- may we have the time and 

t 

place please? 

Q Yes. Can you tell us approximately when and where? 
A (No response) 

Q Or exactly, if you know. 

A I imagine it was the end of August. No, that's 
not correct. I think it was the beginning of August, and 
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1 
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2 ' 

it was in 

the Jewish Defense League's office in Manhattan. 

1 


3 ; 


MR. GOLD: I'm sorry. I don't know what year we 

1 

J 

4 

are talking about, your Honor. 

1 


5 i 


THE COURT: 1972. 

1 


6 1 


THE WITNESS: 1972. 

1 


7 1 

Q 

The Jewish Defense League's office where? 

1 


8 

! 

A 

In Manhattan. 

1 


9 

Q 

What happened? First of all, whom did you see? 

1 


10 

A 

. 

I went to see Neal Rothenberg about what he had 



11 

previously told me, and while I was up there a certain 



12 

person came up tc me — 



13 

Q 

Who was that person? 



14 

A 

That was Bobby Fein. 



15 

Q 

Bobby Fein? 



1 

16 

A 

That's right. 



17 

I 

0 

And what did he say? 



18 

A 

He more or less said that he hoped I wasn't the 



19 

informer. 

I 

He told me that he knew I had family and that he 



20 

just hoped for my sake that I was not the informer. 



21 

i 

0 

Did he say anything else? 



O 1 

A 

Not that I remember. 



23 

1 

THE COURT: Did you go see Rothenberg? 



24 

I 

HIE WITNESS: Yes. 



25 


THE COURT: What was that conversation? 




1 

1 
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A Hg told me that everything was all right, that 
they knew I was not the informer. That they thought people 


were no longer looking for me. 

Q Did anything else happen of a nature that you 
would describe as a threat up to the present time? 

A I don't think so. 

MR. CHEVIGNY: That is all. 

THE COURT: Did you ever tell this to Mr. Smilow? 

THE WITNESS: I don't remember. 

TOE COURT: You don't remember doing that? 

TOE WITNESS: No. 

TOE COURT: I don't know where this gets us. 

There is nothing about what he was thinking about, or 
motivation, or what effect it had on him at the time that 
he was called before Judge Bauman in the summer of 1973, so 
if the proof stopped here, I just don't know what it will 
do. Do you want to ask him anything more? 

MR. CHEVIGNY: All right, I will continue then. 


BY MR. CHEVIGNY: 

Q You testified before Judge Bauman in June of last 


year, do you recall that testimony? 

A Yes, I do. 

Q At the time that you testified before Judge 
Bauman, did you recall the events of the summer of 1972? 
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A Not specifically. I guess they were in the 
back of my mind but I wasn't thinking about them speci¬ 
fically at the time of the trial. 

Q Did t* fluence your decision with relation 

to testifying in June of last year in part >r in whole? 

A No, I don't think so. 

MR. GOLD: Your Honor, I would think that would 


I 



terminate the inquiry. 

THE COURT: Well, I think it is — what do you 
say, Mr. Chevigny? 

MR. CHEVIGNY: I would like to pat him on in 
front of the jury and let the jury decide. I think it is 
a question of fact. He is here. Some of his friends 


f 

I 

I 

I 


are here. I think that these things don't stop. I think 
he should be permitted to testify to it and that the jury 
should be permitted to decide. 

THE COURT: Well, he has testified that this was 
in the form of an offer of proof as to what he would testify. 
Now, I got to assume that this is the way he would testify, 
no more, no less. 

MR. CHEVIGNY: I'm sure it is. 

THE COURT: And he has said that — let's read 
the last answer. 

(Record read.) 


: 
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MR. CHEVIGNY: Could I try a little more your 

Honor? 

TOE COURT: You can do whatever you wish here. 

Q Do you understand my question? 

A Yes, I do. 

0 Let me take it in two pieces. Did it have any 

influence on you in the slightest in 1973? 

A Well, yes, from what I understood from members 
of the JDL, I understood — well, I guess I was threatened. 

THE COURT: Now wait a minute. What Mr. 
Chevigny is asking — I thought ycu had covered it, but 
he is asking — well, the focus of this case, as you 
perfectly well know, is on the proceedings before Judge 
Bauman cn June 8th and June 27, 1973. 

Now, at that time you were before Judge Bauman. 
Did the events that you have described have any influence 
on your decision not to testify before Judge Bauman? 

A No, they didn’t. 

THE COURT: I think we will terminate this. 

Thank you, Mr. Huss. And we will bring back the jury now 
and I will rule that the offered testimony will not bo 
pe rmi tted. 

(Witness excused) 

TOE COURT: In view of that, Mr. Chevigny, will 
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you rest? I think you preserved your record. You made 
your motions. The motions have been denied and you have 
advised me that you would offer to have Mr. IIuss testify 
on the religious grounds for his objection. I have ruled 
that that would be inadmissible. You r ike this offer of 
proo and I have ruled that that would be inadmissible. 

MR. CHEVIGNY: Thank you, your Honor. I respect¬ 

fully except. 

THE COURT: All right. You except. Will you rest 
then when the jury comes back. 

MR. CHEVIGNY: No, I don't have anything. I 

will rest. 

THE COURT: All right. Now, let's just talk about 
our scheduling. I just want to see what the lawyers would 
like to do about scheduling. 

MR. CHEVIGNY: I prefer to sum up after lunch. 

THE COURT: That is perfectly agreeable with me 
to have summations and charge after lunch. You can take 
an early lunch so why don't we adjourn now until a quarter 

of 1. 

MR. CHEVIGNY: All right, your Honor. 

THE COURT: Let’s bring the jury in. I meant to 
say a quarter of 2. inhour and a half lunch. 

(The jury entered the courtroom.) 
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THE COURT: Ladies and gentlemen, we had a couple 
of legal matters which detained us and that is the reason 
we took a fairly long break. Now I think — well, as I 
understand it, the defendants rest, is that r^ght, Mr. 

Chevrigny? 


MR. CHEVIGNY: Yes, the defense rests, your Honor, 

TEE COJRT: What remains to be done is to have 
the lawyers sum up and then have me deliver my charge on 
the law, and then you will go to your deliberations. I would 
like to take our lunch break earlier. We will take an hour 
and a half for lunch and then resume promptly at quarter to 
2 and be ready at that point to go right into summations. 

So again, please don’t discuss the case over lunch. And 
i would like to see the lawyers at 1:30 to go over that 
cne point about the charge we talked about this morning, 
so the lawyers and I will meet at 1:30 and the jury will 
be back at a quarter to 2, please. 

(Recess to 1:30 P.M.) 
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1:45 P.M. 

TOE COURT: I have got the supplemental request 
number 5 from the government which looks okay to me as 
far as it goes. Do you have any suggestions? 

MR. CHEVIGNY: I'm sorry, I didn't have access 

- 

to my office but that is what I have. 

THE COURT: That's fine. 

I think this is substantially the same as what you 
put in your original charge. 

MR. CHEVIGNY: Yes. I tailored it to fit the 

crime better than I did before. 

THE COURT: But it still contains the idea of 
specific intent and bad purpose to disobey or disregard 
the law and I will not use that charge. You can get the 
clerk to mark this for identification so your record, is 
preserved. 

MR. CHEVIGNY: All right. 

THE COURT: Maybe both of these requests, you 
get the clerk to mark them for identification. 

Now let me just go through, I think I should 
go through the charges now quickly. And rule on them. 

Government's request number 1 granted. 

Request numbur 2 is not granted. I don't see any 
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reason to quote Rule 42(b), and I don't see any particular 


3 

utility in giving that summary. 


4 

Request number 3 is not granted. I don't think 


5 l| 

there is any reason to read the community statute. I will 


6 i 

explain immunity to the extent that I have to. 


7 1 

Request number 4, I don't see any reason to 


8 

talk about them having to find that the court had juris¬ 


9 ; 

diction. There is no real issue. I will just outline three 


10 i 

elements, the need to be proved. First, that the court 


n 

gave the particular defendant under consideration certain 


12 

orders directing the defendant to answer questions and 


13 i 

testify. 


14 

Second,that the defendant disobeyed those orders. 


15 

1 

Third, that the defendant acted wilfully and 


16 

knowingly in so disobeying. Those will be the three elements 


17 

ortlined. 


18 

I v;ill state as a matter of law that Judge 


19 

Bauman's orders were lawful and proper. I will use part of 


20 

request number 4 and other parts I will not use request 


21 

number 5 I will use the government's supplemental request 

' 

l 

22 

23 

number 5. 

Request number 6 I will use part of it and I will 

1 


24 

expand to explain that the other objections were made invalid 

I 


23 

as a matter of law. 
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MR. GOLD: Your Honor, with regard to that. 


I will find it terribly helpful in lining up my summation. 


I take it you are going to leave out the bottom portion 


of that charge. If you remember, I don't want to get into 


it in my summation. 


THE COURT: I won't quote. You mean the quo¬ 


tation part from Smilow? 


MR. GOLD: Yes. 


THE COURT: I wouldn't go into that in my charge. 


Now, request number 7 is granted. 


Request number 8 is granted in substance. Under 


the miscellaneous requests I will discuss presumption of 


innocence. I see no reason to marshal the evidence. I 


will discuss presumption of innocence. The jury's province 


is to determine the facts with the limited issues presented 


here. There is no reason to really go into the jury's 


recollection controlling.c: All the evidence is in writing. 


Statements of counsel. I will give an instruction about that 


I wi11 give an instruction about burden of proof and reasona 


>J 


doubt. I will give an instruction about a unanimous verdic 


And about the defense testimony, you didn't present anything 


about — well, the defendants didn't testify. Do you 


want an instruction about their right not to testify. 


MR. CHEVIGNY: That would be good, yes. I should 
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have thought of that. 


■ 3 

THE COURT: Okay. 


jr 

^ 4 

Now let me go to Mr. Chevigny's — Iwi.ll certainly-- 


1 5 

] 

there are basically three — well, the defense proposed 


1 6 

charge about the elements I think is basically correct. 


7 

A listing of the elements, although I will instruct the 


8 8 i 

• 

jury that the orders of Judge Bauman were lawful, then the 


m 9 

joint trial of the defendants, I will give that instruction. 


10 i 

and as we — I will not give the instruction requested about 


■ 

1 

intent or wilful, the definition of wilful. I will give 


I 12 

1 

an instruction about presumption of innocence which is 


13 

substantially the same as — 


S 

MR. GOLD: Your Honor, may I inquire, do you intend 


1 

to use the term moral certainty in your charge on reasonable 


Id 

doubt? 


1 17 

THE COURT: No, I wouldn't use that. I will use 


I IS 

the standard charge on this in this district. We don't use 


1J 

1 

moral certainty. 


■ 20 

Now, I have got to make a note to myself to put 


| 21 

| 

this in. 


22 

1! 

(In the courtroom. Jury present.) 


B 23 

THE COURT: Mr. Chevigny. 


1 24 

MR. CHEVIGNY: Thank you, your Honor. 

| 


25 

Ladies and cnntlemen of the jury, this has been 

1 



J! 
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a short case, as you know, I am sure we all feel it's been 



3 

rather extraordinary as criminal cases go. The government 


- V 

4 

has read into the record the refusals of these defendants 



5 | 

to answer the questions put to them by the United States 



6 i 

Attorney and by the Judge in the earlier proceeding that 



7 

was mentioned to you, and I suppose now the question in 



8 

everyone's mind is what is to be said about this. 



9 

1 

I have this to say to you: It is a simple case. 



10 

I don't want to take a lot of your time but the case is 



11 

extraordinary in that what was read to you tells you a 



12 

great deal more about these defendants and what happened 



13 

with relation to their testimony than you would ordinarily 



14 i 

learn in a criminal case. 



15 

You learned from the government's proof that the 



16 

. 

defendants did refuse to answer, that they refused to 



17 

answer because the-, felt that it was a violation of their 

| 



18 

religion, because they felt it was a violation of their 



19 

religion to take a reward for betraying other persons in 



20 

their religion. 



21 

You learned that they were subjected to civil 



22 

contempt. That they took their issues up on appeal. That 



23 

* 

they were put in jail for that civil contempt. That they 



24 

suffered a penalty for that. 



25 

You learned that they are both very young men. 




SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 

FOLEY suUARE, NEW YORK, N.Y. CO 7-4SS0 

1 






That Jeffrey Smilow answered that he was 18 years old at 
the time he was asked those questions. 

You learned that from this very record, from the 
words of Judge Bauman, that there is a possible limitless 
penalty for the crime that is charged here. 

I am not going to pretend to you in seme way 
that they answered the questions. I am not going to play 
any tricks with you. The charge will charge you with relatior 
to the law that the defendants, the Judge intends to charge 
you that the orders of Judge Bauman were lawful. It seems to 
me the question for you to decide is whether within the 
meaning of the law there was an intent on the part of these 
defendants to show contempt for the court, whether their 
intention is to defy the law within the meaning of the law. 

The Judge will charge you that this is a crime 
which requires wilfulness, which requires intent. Wilfulness 
to show contempt for this court, for the judge or judges 
of the Southern District of New York. 

In light of the fact that the defendants asserted 
that their religion would not permit them to testify against 
another Jew you have to ask yourselves whether that shows 
a wilfulness to show contempt for the court or whether it 
doesn't show a respect for a higher law. 

Finally, I .isk you to do justice generally in this 
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case. Consider the fact that the defendants have fce?n found 
guilty already cf civil contempt, that they have already 
suffered for this crime. Consider that when you make your 
decision. 

I ask you to take their age into account but 
to consider in particular, in light of the charges that the 
Judge is going to give you, whether you can really say beyon< 
a reasonable doubt that the defendants wilfully, within the 
meaning of the law, committed a contempt c£ this court. 

THE COURT: Mr. Gold? 

MR. GOLD: Ladies and gentlemen, the evidence of 

the guilt of each of these defendants is overwhelming. They 
are absolutely inescapable. 

In a few minutes his Honor is going to give you 
detailed instructions on the law and accordingly the only 
remaining issue in this case is whether or not you are going 
to apply the law as he gives it to you to the facts already 
before you. 

I submit that if you do that, you really have 
no choice but to return a verdict of guilt against each of 
these defendants. 

As his Honor will shortly instruct you, in order 
to prove its case, the government has to prove three things: 

First, we must show that the court. Judge Bauman, 
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gave each of these defendants an order or a command. The 
evidence shows that Judge Bauman did precisely that in the 
course of the fire bombing trial. The evidence shows that 
he did so not once but repeatedly, time and time again 
in the clearest conceivable way. 

I expect that his Honor will shortly charge you 
that Judge Bauman’s orders were lawful and proper in every 
respect. 

Second, we must also show that the defendants 
disobeyed those orders. What is the proof of that? You 
have heard the evidence this morning that each of these 
defendants refused to answer when ordered to do so time and 
time and time again. 

The evidence is that they refused to obey those 
orders with complete awareness of what they were doing 
with a complete understanding of the extent of those orders. 

Finally, the government has to show that the 
defendants acted wilfully and knowingly in refusing to 
obey Judge Bauman's orders. 

Is there really any question at all that the 
defendants understood what Judge Bauman's orders were? Is 
there really any question that understanding those orders, 
they nonetheless refused to obey? 

Reading from Government's Exhibit 3 in evidence. 
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you will recall that on June 27, 1973, both defendants 
were recalled to testify as government witnesses. 

In the course of that proceeding. Judge Bauma- 
told Mr. Huss the following: 

"Before this goes any further, Mr. Huss,I want 
to tell you something. I explained the last time that your 
failure to answer questions when I have ordered you to 
answer constituted contempt of court. I told you that my 
taving committed you for civil contempt does not preclude 
the bringing of charges of criminal contempt against you. 

I again want to advise you of that, and I want 
to make other things abundantly clear to you, Mr. Huss." 

You will recall that at that point he explained 
how he was going to urge the United States Attorney to 
commence a criminal prosecution for criminal contempt of 
court. 

What was Mr. Huss' response to that? Mr. Huss said 
"I understand,your Honor." 

Thereafter Mr. Huss refused to answer seven more 
times. Each time Judge Bauman ordered him to do so. Then 
Judge Bauman said want to again advise you that your 
refusal to answer these questions over my order constitutes 
in my view criminal contempt of court. I want you to have 
this in mind. I now older you to answer. Mr. Huss' response 
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"fame declination." What about Mr. Smilow? He was also 
recalled to testify on June 27th. He told Judge Bauman 
that he would refuse to answer every question put to him 
as he had on June 8th the previous occasion when he testified 

Judge Bauman told Mr. Smilow, for now I believe 
and I advise you, sir, that your failure to answer questions 
which you are now looking at, at the last session at which 
you were called upon to testify constitutes criminal contempt 
of court and that tne punishment for criminal contempt is 
without limit. Is that clear? 

DEFENDANT SMILOW: "Yes." 

The court then asked Mr. Smilow if he was present 
in the courtroom when the judge advised Mr. Huss about vh at 
was going to happen to him if he continued to refuse to 
testify. 

Mr. Smilow responded "Yes. I was in the courtroom. 

"Bauman: You heard the entire situation. All the 
questions and everything I said to Mr. Huss? 

"Smilow: Yes." 

The overwhelming evidence is that Judge Bauman 
warned both defendants of the consequences if they persisted 
in their refusal to disobey his order. 

He told them over and over and over again that 
if they refused to testify, they would be prosecuted for 
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criminal contempt. 

I submit that the evidence clearly shows that 
both defendants were in full awareness of Judge Bauman's m 
admonitions. They understood everything he said. Nonetheless, 
they literally chose to be found in contempt. They 
literally subjected themselves to their prosecution. a 

• I 

As I have already said,the evidence in this 
case is absolutely overwhelming. It is just staggering. | 

And i want to talk to you for a minute about something which | 
might be of concern to you now and that is this: Why are 

we here? Ladies and gentlemen, the answer to that question I 
is simple, straightforward, and I submit that it is somethingJ 
that we caiall take great pride in, and it is this: under 
our system of justice, every person in this country, no mattelJ 
what crime he may have committed,no matter what crime he | 

may be charged with having committed, no matter how over¬ 
whelming the evidence of his guilt, that person is entitled I 
to say to the government, "You prove it." I submit to you | 
ladies and gentlemen that is precisely what we have done here 
today. The defendants have in effect challenged the government.^ 
to prove their guilt beyond a reasonable doubt. It is a | 

challenge which we accept without hesitation. It is a challenge 
I submit to you that we have met with overwhelming proof. * 

I urge you please don'f. hold it against these defendants for 
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having put the government to its proof. That was their 
absolute right. 

Now Mr. Chevigny didn't have too much to say about 
the evidence in this case. That is understandable. We 
all find it difficult to make value judgments about other 
human beings, but as his Honor told you at the beginning 
of the case, and as I expect he will tell you in a few 

I 

minutes, sympathy has absolutely no place whatever in 
a court of law. if it did, if sympathy were given decisive 
weight in a criminal case, the sympathetic defendant would 
always go free no matter how terrible the crime he committed, 
no matter how overwhelming was the proof of his guilt. Your 
job is to weigh the evidence dispassionately and thoroughly 
to both sides. And I submit that if you do that in this 
case, in accordance with the instructions which Judge Friesa 
will give you in a few minutes, you will find that the evidenc 
overwhelmingly establishes a violation of federal law. But 
Ivrge you to consider something else. . 

The laws of this country are not self-constituting. 
In a very real and immediate sense our laws, although enacted 
by Congress, are not enforced until a court of law and a 
jury see to it that they are enforced. 

As the jurors in this: case, that is your re¬ 
sponsibility. Indeed, it is your absolute sworn duty to do ju 
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that. I trust that your collective judgment;will be to 
uphold and enforce the law by returning verdicts of guilty 
against each of these defendants and by doing that you 
will reaffirm v.*hat hopefully each of us believes, namely. 


that no man, no matter who he is, car. place himself above 
the law. Thank you. 

(At the bench.) 

THE COURT: I was a little taken aback by your 
comment about the civil contempt penalty. The government 
does not — I don't think there is anything in the record 


to show any amount of jail. Were they in jail? 

MR. GOLD: My understanding is that they were 
remanded. I don't know how many days in fact they spent in 
custody. I tried to cut that out but I didn't want to make 
an objection because I thought it would be prejudicial. 

TOE COURT: The thinking is, I know Judge Bauman 
ordered them remanded but then there were the appeals, 
and I don’t know whether they were out on bail pending that 
appeal. I would like to know the facts. 

MR. CHEVIGNY: I don't know how many days they did. 
Do you want me to find out? 


24 | 


TOE COURT: Yes. I would appreciate that. 
(Pause) 


MR. CHEVIGN'': Huss was in 26 days ar.J Smilow was 
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in 21 days. 

TIIE COURT: All right. I am not going to — 

I will have to instruct the jury that they cannot consider 
that but anyway I won't go into any facts that are not 
in the record. All right. I will go ahead with my charge. 

MR. CHEVIGNY: Your Honor, would this be a good 
time to mark these exhibits or shouldwe do that after you 
charge? 

THE COURT: Afterwards. 

(In open court.) 

(Two marshals sworn.) 
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UNITED STATES OF AMERICA 

VS. 

RICHARD HUSS and JEFFREY H. SMILOW, 

Defendants. 

July 16, 1974 

(T. P. GRIESA, DJ) 

CHARGE OF THE COURT 

THE COURT: Let me first thank"the lawyers 

for both sides for their courtesy and cooperation 
and their efficiency, and let me thank you ladies 
and yentlemen of the jury for your attention. 

We had a long questioning session yesterday, 
but the proof has been short. In any event, whether 
a case is long or short, it is worthy of the most 
serious consideration in a criminal matter and I know 
that you have given it your most earnest consideration 
and you will continue to do so until your responsi¬ 
bilities are discharged. 

A case, whether it is short or long , or whether 
it is a regular criminal case or a criminal contempt 
proceeding, whatever the nature, a criminal matter 
is inevitably important. It is important to the 
government, to the community, to have the criminal 
laws of this community enforced, and to have lawful 
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orders of a court of law carried out. 


4 

At the same time, this criminal case is im¬ 

I 

5 

portant t;o these defendants because they are charged 


6 

with a serious crime that inevitably makes the case 


7 

important to them. All this is obvious but needs to 


8 

be said so that you know emphatically that your re- 


9 

j sponsibility here is one of great importance to be 


10 

carried out properly. 


11 

Now we are at this stage in the trial, the 


12 

final stage in the trial where you as the jury and 


13 

J as the court carry out our final functions. 


14 

As I said at the outset, you as the jurors must 


15 

not act in this courtroom on this case with any 


16 

form of bias or prejudice or emotion either for the 


17 

government or against the government, or for the 


18 

defendants or against the defendants. 


19 

Any bias or personal feeling, inflamed feeling, 


23 

or sympathy has no place in a court of law in this 


21 

kind of a case. 


22 

As I said this morning, but will repeat, the 


23 

case must be decided on the basis of the evidence 


2A 

and the rules of law. If you or I were to disregard 


25 

the evidence and the rules of law and were to make 

• „ • 
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up our minds on the basis of emotion, then we need 
not have court proceedings. 

Nov;, my final function as the judge or the 
court is to instruct as to the law. It is your duty 
and responsibility to accept my instructions on the 
law whether you may like them or agree with them, or 
otherwise. Your function as the jury is to take the 
law as I give it to you and apply it to the evidence, 
and then render your verdicts. 

As you know, the evidence in this case consists 
solely of the transcripts of the proceedings before 
Judge Bauman in addition to the brief stipulation 
as to the authenticity of these transcripts. 

You heard the transcripts read to you. They are 
documentary exhibits in the case and they will be 
available for you to peruse during your deliberations 
to the extent you feel you need to do so. But 
basically, those transcripts are the evidence, and 
that's what you need to apply the law to and render 
your verdicts. 

Although these two defendants have been tried 
together for convenience, you must consider the case 
of each defendant separately and individually. That 
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is, you must consider separately whether the govern¬ 
ment's evidence is sufficient to convict the defend¬ 
ant Hass, and then you must consider whether the 
government's evidence is sufficient to convict the 
defendant Smilow. And then render your separate 
verdicts on each defendant. 

Anything that the lawyers either for the govern¬ 
ment or for the defendants have said during the trial, 
during the opening statements, or during summations, 
anything they have said with regard to the evidence 
or with regard to their view of the evidence, is not t.o be 
substituted for the actual evidence. The statements 
of counsel are not in and of themselves evidence. 

They make, in the case of the government, an 
opening statement, and in the case of both sides 
they have made summations to tell you choir argument.:; 
about what the evidence has or has not proved and 
about the significance of that evidence. But the 
actual evidence is what I have told you it is, and 
neither the lawyers' statements nor, indeed, anything 
I say actually is a substitute for the real evidence. 

The government lias the burden of proving the 
charges against each defendant beyond a reasonable 


25 
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doubt. A defendant in this case, as in any criminal 
case, is not required to prove his innocence. On the 
contrary, the defendants in th’s case, as in any 
criminal case, are presumed at the outset to be in¬ 
nocent of the accusations against them. The pre¬ 
sumption of innocence is in the defendant's favor 
at the start of the trial. It is in the defendant's 
favor as I instruct you now, and the presumption of 
innocence remains in favor of each defendant during 
the course of your deliberations in the jury room. 

That presumption of innocence is removed only 
if and when you arc satisfied that the government 
has sustained its proof, its burden of proving the 
guilt of each defendant beyond a reasonable doubt. 

What do we mean by "reasonable doubt"? These 
are words that are almost self-defining but a little 
explanation may help. 

A reasonable doubt is a doubt founded in reason. 
The key word is "reason" arising from the evidence 
or the lack of evidence. It is a doulx which a 
reasonable thinking person has after carefully weigh¬ 
ing all the evidence. It is a doubt which would 
appeal to common sense or experience. 
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But let me say some things which "a reasonable 

4 | 

doubt" is not. A reasonable doubt is not caprice or 

1 

5 ! 

whim. It is not just speculation, conjecture, sus¬ 

6 1 

picion. A reasonable doubt is not an excuse to 

1 7 1 

avoid the performance of an unpleasant duty. 

8 1 

Now, if, after a fair and impartial consideration 

9 

of all the evidence you can say that you are not 

10 

satisfied as to the guilt of a defendant, if you have 

n j 

sue!) a doubt as would cause you as prudent persons 

12 

to hesitate before acting in some matter of importance 

13 

to yourselves in your own lives, then you can ^ay 

14 j 

that you have a reasonable doubt, and in that cir- 

15 

cunistancc it is your duty to accjuit the particular | 

16 

defendant whom you are considering. 

17 

On the other hand, if, after this impartial 

18 

and fair consideration of all the evidence, you can 

19 

* 

s^y t-hciL you do Iicivc cin ^L)idin\j conviction of tliG 

20 

defendant's guilt, the particular defendant you are 

21 

considering, such a conviction or persuasion as 

22 

you v/ould be willing to act upon in important matters 

*' 23 

in your own lives, then you can say you have no 

24 

reasonable doubt, and under these circumstances it 

25 

is your duty to convict the particular defendant you 
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are considering. 

One final word on this subject is this: proof 
beyond a reasonab^ doubt drcsn't mean proof to an 
absolute certainty beyond all possible doubt. If 
that were the rule, few persons, however guilty, 
would ever be convicted. It is almost impossible lor 
a person to be absolutely convinced of any contro¬ 
verted fact unless it is in the realm of mathematics, 
perhaps. So the law of a criminal case is that it 
is sufficient if the guilt of a defendant is es¬ 
tablished beyond a reasonable doubt, not beyond all 
possible doubt. 

Now, let me read to you the brief statutory 
provision with which we are concerned. In this case 
each of the defendants, Richard Huss and Jeffrey 
Smilow, is charged with criminal contempt of court 
for their allegedly willful refusal to obey orders 
of Judge Bauman of this court to testify at a criminal 
trial. 

The statute upon which this charge of criminal 
contempt is based is contained in Title 18 United 
States Code, Section 401, which provides in part as 
follows: 


. 
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"A court of the United States shall have povcr 
to punish at its discretion such contempt of its 
authority as disobedience or resistance to its law- 
ful writ, process, ord< 2 r, rule, decree, or command. 

That is the statute which is beiny applied in 
this case. It is further the law that in this type 
of criminal contempt case the trial is to a jury. 

Now let me outline to you the three elements 
which you must find the government has proved beyond 
a reasonable doubt as to each defendant afore you 
can convict that defendant. In.other words, in 
order to convict either the defendant Huss or tae 
defendant Smilow, you must find as to each one that 
the government has proved beyond a reasonable doubt 
these three elements. 

First, that the court, namely Juuye Bauman, 
yave che particular defendant certain orders directin'; 
that defendant to answer questions and testify. 

Second, that the defendant disobeyed those 
orders. 

Third, that the defendant acted willfully, and 
knowinyly in disobeying the c rt orders. 

Concerniny the first element relating to tne 
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giving of orders by Judge Bauman, I instruct you 
that if you find from the evidence that Judge Bauman 
gave the orders, I instruct you as a natter of law 
that those orders were lawful and proper in every 
respect. 

I instruct you that those orders, if you find 
that they were given, didn't violate any constitu¬ 
tional or other legal rights of cither of these 
defendants. 

I have told you, in connection with describing 
the elements which you must find proved in order to 
convict, that you must find that the particular 
defendant you are considering disobeyed Judge Bauman's 
orders and did so willfully and knowingly. 

Now, what is meant by "willfully and knowingly"? 
Let's bring it down to the specifics of this case 
rather than talking in the abstract. I instruct you 
that if you find beyond a reasonable doubt that the 
uefendant that you are considering understood Judge 
Bauman's orders and consciously refused to obey 
those orders, that defendant's conduct was willful 
and knowing. 

Now, you will recall that both the defendant 
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Iluss and the defendant Smilow, during the first part ot 
their questioning by Judge Bauman, according to the 
evidence in the transcript, asserted their Constitutional 
privilege against testifying in ways that might incriminate 

themseIves. 

You will also recall that Judge Bauman granted both 
Huss anu Smilow immunity from prosecution, an< both Huss 
and Smilow stated that they understood that they had re- 
coiveu immunity. 

After being granted immunity, neither Huss nor Smilow 
raised the self-incrimination problem again. 

In any event, I instruct you that the privilege 
against self-incrimination was not a valid reason ior 
refusing to testify before Judge Bauman after the judge 

had granted them immunity. 

The privilege against self -incrimination is not a 
uefense in this criminal contempt case as to either oi the 


defendants. 

The invoking of the privilege in the earlier pro¬ 
ceeding is no defense here. I don't understand it is even 
claimed to be, but lest there be any confusion, I want to 

make that clear. 

How i you will also recall that both buss and Smilow 
asserted no fore Judyo Bauman that they should net be re¬ 
quired to testify bet..use of what they said were certain 
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rules of Jewish religious law. 

You will recall references to that in the transcripts 
and you will recall references to that in the defense' 
summation just now. 

Now, Judge bauman advised both Iluss and Smilow that 
tins religious objection was not in fact a valid ground 
for refusing to testify. 

I instruct you now, as a matter of law, that the 
religious objection was not a valid ground for refusing to 
testify. 

I further instruct you that the religious objection 
is in no v/uy a defense to the present criminal contempt 
case. 

With all respect to defense counsel, I must instruct 
you that you are not entitled to consider, in your delib¬ 
erations, the religious objection or the obedience to a 
higher law. You are not allowed to consider that on the 
question of whether either of these defendants is guilty 
of criminal contempt. That religious objection is not a 
valid defense here nor was it a valid ground for refusing 
to testify in the proceedings before Judge Dauman. 

Our law, for obvious reasons, simply does not and 
cannot recognize the right of a member of any religious 
faith, whether it is Jewish, or Presbyterian, or Catholic, 
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or what, to refuse to testify in a criminal proceeding 
against another member of that faith, for an alleycd 
reliyious reason. 

You will further recall that Sinilow, when he was 
asked to testify, asserted certain additional yrounds 
for his refusal to testify. I think you will recall that 
ho stated that he was being subjected to double jeopardy 
and that certain evidence had been unlawfully obtained by 
the government which gave information concerning him. 

These were points of law which Smilow and his attorney 
related at that time to Judge Bauman. 

Wow, Judge Bauman held that none of those grounds 
asserted by Smilow constituted valid reasons for his 
refusal to testify, and none of these grounds presents 
any valid defense to the present criminal contempt .-a to. 

Let me summarize. A witness called in a ooui t o*. aw 
cannot refuse to obey a court order to testify because of 
certain personal religious reasons, as to any legal matter 
such as double jeopardy, and so forth. A witness cannot 
make his own private determinations. You can submit these 
arguments, as well as any asserted religious argument, or 
any argument whatever, to the court. He has a right to go 
to an appellate court beyond Judge Bauman, as occuircc. in 
this case, but once the courts have ruled against those 
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arguments, that witness is required to obey the court's 
order. He cannot simply go by his own private determina¬ 
tions and convictions. 

Let me return to the element we discussed earlier. 

When I told you that the government must prove that the 
defendants refused to obey the orders of Judye Bauman 
knowingly and wilfully, the elements of knowingly and 
wilfully, T say, ayain, that the only issue here on that 
point is whether the particular defendant understood Judge 
Bauman's order and whether or not defendant consciously 
refused to obey those orders. 

dow, as I said earlier, the government has the burden 
of proving the case. In this instance, as in any criminal 
case, the government has the burden of proving the case. 

The government contends that it has done so by 
introducing the authentic transcripts of the hearing. 

I should remind you here, as in every criminal case, 
that the defense doesn't have to prove its case. The sole 
burden is on the government, which contends it has done so, 
but the defense does not have to put in any evidence. 

The defendants do not have to testify. Indeed, they 
have a Constitional right in this proceeding not to testify. 
They are the defendants here. IIuss and Smilow are the 
uefendants in this trial as distinguished from the 
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defendants in the earlier trial. 

As to this trial in this court, the government has 
the sole burden of proof. The defendants are not required 
to testify and you are not permitted to draw an inference 
in this trial simply from their failure to testify. The 
government doesn't even ask or suggest that such an in¬ 
ference be drawn. 

The government contends that its proof is fully 
shouldered, the burden of proof is fully shouldered by 
the introduction into evidence of the transcripts. 

Now, a few remaining points need to bo covered. 

Under your oath as jurors you cannot allow a consideration 
of the particular punishment or speculation about punish¬ 
ment or sentence to enter into your deliberations or to 
influence you in any way. The duty of imposing sentence, 
in the event there is a conviction by the jury, rests 
exclusively on the court. Your function as jurors is to 
weigh the evidence in the case and to determine the yuilt 
or innocence of the defendants solely upon the basis of the 
evidence and the law. 

I think you will recall both from the transcript and 
the summations reference to unlimited punishment, or some¬ 
thing of that kind, in a criminal contempt proceeding. 
Unless there will be any confusion in your mind, I think J 
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should say this as long as the point has come up: the 
statute does not itself specify a particular term of 
years, or a particular range, and that is what Judge 
Bauman was talking about when he made the reference he 
did. And the particular sentence to be imposed in the 
event of a guilty verdict would be up to me. But lest 
there is any confusion about the term "unlimited punish¬ 
ment," I can state categorically that there would be or 
could be nothing, in reality, which would involve unlimi¬ 
ted punishment, and as in any case, the court takes into 
account the nature of the conviction, the nature of the 
crime, and imposes a punishment commensurate with that. 

As long as the point has come up, I think that should 
be cleared up lest there be any confusion. 

Reference has also been made to the possible argument 
that the defendants have already suffered a penalty by 
virtue of being incarcerated for the civil contempt. I 
think it's already been explained to you, but I will reit¬ 
erate it. 

In the course of a trial, when a judge is faced with 
a witness who refused to testify, the first thing the 
judge may do is to hold him in civil contempt and put 
him in jail to try to get him to testify. The judge is 
interested at that point in getting the trial going and 
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2 making sure the witnesses do their duty, and that s what s 

3 called a civil contempt proceeding, and tne way for the 

4 witness to get out of jail at that point is to agree to 

5 i testify, and the judge is trying to get him to testily by 

6 ij using punishment of that kind. 

7 Now, a criminal contempt proceeding is of a 

8 completely different nature. The fact that there was a 

9 civil contempt proceeding is a completely irrelevant 

10 situation. It doesn't substitute for or prevent, or make 

11 unnessary a criminal contempt proceeding, and if, in a 

12 given case, an attempt to obtain testimony fails, ib the 

13 | civil contempt proceedings fail, then the courts are free, 

14 and under certain circumstances are obligated to go ahuau 

15 jl with a criminal contempt proceeding which constitutes or 

16 i provides for a punishment for the breakdown of the entire 

17 ij proceedings. 

lg i So, in summary, you as jurors are not permitted 

ig in any way to consider that the civil contempt proceeding 

20 ■ make unnessary or invalidates, or affects this criminal 

I 

2 1 | contempt proceeding in any way. This is an independent 

22 proceeding, and you cannot consider that it is nullified 

23 or made unnessary in any way by the prior contempt pro- 

24 ceeuing. Your focus has to be on what's before you in 

25 j this court in this criminal contempt proceeding. 


SOUTHERN DISTrt.CT COURT REPORTERS, U.S. COURTHOUSE 

FOLEY UABE NfWYC'XK NY CO 7 *580 




Now, finally, if you have, after your delibera¬ 
tions, a reasonable doubt about the quilt of either of the 
defendants, you should not hesitate for any reason to find 
a verdict of acquittal as to that defendant. 

On the other hand, if you should find that the 
(government has net its responsibility of proving a de- 
fenuant's guilt beyond a reasonable doubt, you should not 
hesitate because of sympathy or any other reason to render 
a verdict of guilty as to that defendant. 

Now, when you retire to the jury room in a few 
minutes, I am certain that you will treat each other with 
consideration and with respect. If there are any differ¬ 
ences of opinion which arise, I am certain that your 
discussions will be reasonable, calm, and carried out with 
dignity. 

You are each entitled to your own opinion, ana 
no juror should acquiesce in a verdict that is against his 
own personal particular judgment. 

on the other hand, no one should enter a jury 
room with such pride in his own opinion that he refuses 
to change his mind no matter how intelligent is the 
argument of his fellow jurors. Discussion and deliberation 
are the basic elements of the democratic jury process, so 
if you have differences, take them and talk them out. Each 
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of you should decide the case for himself or for herself. 

After thoroughly reviewing the evidence and 
frankly discussing it with your fellow jurors with an open 
minu and with a desire to reach a verdict, then and only 
then should each of you, individually, should deciue the 
case for himself or for herself. If you do that, you will 
bo acting in the true democratic tradition of our American 
jury system. 

There are twelve of you on the jury. The 
alternates will be excused in a moment with the thanks of 
the court before the jury retires. 

Any verdict of the jury, guilty or not guilty 
as to either one or both of the defendants, must be a 
unanimous verdict of all twelve jurors and must, of course, 
represent the honest conclusion of each of the twelve. 

If you have any communications for the court, 
they should be submitted in writing through your foreman. 
Juror bo. 1 will be the foreman unless for some reason 
siie declines to act, and then the jury will elect someone 
else as the foreman. hut if Juror No. 1 is willing to act 
as foreman, she will do so. 

After your deliberations have been concluded, 
and when you are ready to announce a verdict, your foreman 
should send a note to the court saying that you have a 
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2 


verdict and are ready to announce it. 


3 

There will be two marshals stationed outside 

1 

W 4 ! 

your jury room, and they will convey any messages that 

1 

5 

you have. 

1 

6 

When you send your note saying that you have a 

1 

7 

verdict, please don't say what the verdict is. The verdict 

1 

8 

should be announced in open court when we all gather and 

I 

9 

at that time you will need to announce your verdict of 

1 

10 

guilty or not guilty as to the defendant Iiuss, and then 

1 

11 

guilty or not guilty as to the defendant Smilow. 

1 

12 

This concludes my charge. I would like to have 

1 

13 

you hold your places for a moment and I will give the 


14 , 

lawyers an opportunity back in the robing room to tell me 


15 

if there are any mistakes or anything to be corrected or 


16 | 

aaded to the charge. I think it will just take a moment, 


f 

17 

and 1 think you could hold your places and give us that 


18 

time to iio that. 


19 

(In the robing room.) 


20 

THE COURT: All right. The government? 


21 

MU. GOLD: We have nothing, your Honor. 


22 

THE COURT: Mr. Chevigny? 


23 

MR. CHEVIGNY: I have no requests for additions.. 


24 

I have some exceptions but they could be taken 


25 

after you send the jury out. 
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THE COURT: On basically the same grounds you 


made before? 

MR. CHEVIGNY: Yes; on wilfullness, and I would 
except to your's Honor's charge with relation to the fact 
that you in effect stated that you would not give them an 
unlimited sentence. I would except to those two portions 
of the charge. 

THE COURT: All right. Those arc; overruled. 

(In the courtroom.) 

THE COURT: There is no correction or additional 

charge that I will make. 

And as to the alternates, you will bo excused 
now. The jury can only deliberate as a jury of twelve. 

The clerk will tell you where to report. 

Alternates, even in a short case, are a necessary 
insurance policy, so we thank you Loth very much, and the 
jury can now retire to deliberate. 

(Two alternate jurors discharged.) 

(The jury left the courtroom at 2:55 P(l.) 
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(Time noted. 3:30 P.M. 

(In the robing room.) 

TOE COURT: I have a note. Received at 3:24 P.M. 

The jury are ready with the verdict so we will call the jury 
back in and take the verdict. 

(In open court. Jury present.) 

THE COURT: Have you agreed upon a verdict? 

THE FOREMAN: Yes, we have. 

THE COURT: How do you fine the defendant Huss? 

IHE FOREMAN: We the ijufry find Mr. Huss guilty. 

THE COURT: How do you find for the defendant Smilov 

THE FOREMAN: We the jury find Mr. Smilow guilty. 

THE COURT: Do the defendants wish the jury polled 

MR. CHEVIGNY: No, your Honor. 

THE COURT: That concludes the proceedings with the 
jury. I thank you again. As I stated before I thank you 
for your attention and for your service and you have dis¬ 
charged your responsibilities well as good citizens and 
jurors. We thank you very much. I would suggest this: the 
jurors now, following their discharge from the case, are 
obviously free to speak to anyone they wi e h to speak to, 
whether it be attorneys, or the parties or artyone, or the 
press. But I would counsel you not to do so. I think that 
the jury's deliberations in a criminal case can well be 
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2 

considered something made in confidence and I would advise 

1 

3 

and counsel you to keep your own counsel and not to discuss 

HI 

i 

4 

your deliberations with anyone whether it is an attorney. 

i 

5 

a defendant, family members of the defendants, friends of 

i 

6 

the defendants or people from the press. And certainly no one 


7 

has a right to approach you or press you in any way. So 

i 

8 

with those instructions, again with my thanks, you are dis- 

■ 

9 

charged. 

■ 

10 

1 

And I would ask everybody in this courtroom to 

■ 

11 

hold their places until the jury is off the floor. 

i 

12 

(The jury was discharged.) 

■ 

13 

MR. GOLD: Your Honor, at this time I have an 

■ 

14 

application on behalf of the government. We would move pur¬ 

i 

15 

suant to Title 18, United States Code, Section 3148 to have 

■ 

16 

these defendants remanded on all three grounds specified 

i 

17 

in the statute. 

i 

18 

First with regard to risk of flight. I think that 

■ 

19 

risk is obvious in this case. It is my understanding that at 

■ 

20 

least one of the defendants in the underlying fire bombing 

i 

21 

case has already fled. In light of the fact that these de¬ 


22 

fendants are now convicted face unlimited punishment I don’t 

8 

23 

think I need to say anything further about risk of flight. 

i 

24 

with regar>d to the defendant. , :ip . ; 

i 

i 

25 

THE CCXJRT: The term unlimited punishment is an 
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unfortunate term. Nobody faces unlimited punishment. 

MR. GOLD: Punishment in the discretion of the 

court. 

THE COURT: Okay. 

MR. GOLD: With regard to the second element, 

danger to the community, evidence that was not presented 
in this court today which now I would like to bring to the 
court's attention is that Mr. Smilow in fact has pleaded 
guilty to arson arising out of the events of January 26th, 
1972. 

THE CCURT: In what court and when was that? 

MR. GOLD: That was in the New York State Supreme 
Court on November 27, 1972, before the Hon. Harr* B. Frank. 

THE COURT: Let me get that. 

MR. GOLD: I have a copy. 

THE COURT: What is the date please? 

MR. GOLD: November 27, .1972. I have a copy of 

those minutes if your Honor would like me to hand them up. 

THE COURT: Judge Frank? 

MR. GOLD: Yes, sir. 

THE CCURT: What happened as a result of that 
guilty plea? 

MR. GOLD: January 8th it was set for sentence 

and I do not believe that a jail sentence was handed out. 
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2 

TOE COURT: All right. What else do you have? 


3 

MR. GOLD: Mr. Huss as we know has refused tc 

• 

4 

testify about the events leading up to and follow? t-. :• 


5 

fire bombing. Consequently I would submit that wi' regard 


6 

to his representing a danger to the community, that danger 


7 

does in fact exist with respect to him as well. 


8 

Thirdly, in light of the extensive legal treatment 


9 

that the Second Circuit has already given the issue i in this 


10 

case, and in addition, your Honor has already filed a rather 


11 

extensive opinion regarding the legal issues in this case. 


12 

I don't believe there now exists any serious appellate 


13 

issue. And consequently I think the statute is rlear that 


14 

under these circumstances the defendants shou'.d be remanded 


15 

at this time. 


16 

TOE COURT: I vrould like to consider that in con- 

i 


17 

junction with the sentence date. Mr. Chevigny, I hate 


18 

to even suggest it but I guess I will, would you give any 


19 

consideration to an immediate sentence or sentence within 


20 

the next week or so without waiting the usual six weeks for 


21 

a pre-sentence report? Is there anything about the particula 


22 

circumstances of this case that you or Mr. Gold might feel 


23 

would make a regular pre-sentence report unnecessary? I 


24 

don't know. I just wanted your comments. 

i 

25 

MR. CHEVIGNY: I think it would influence your Hono 

1 • 
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favorably. 

THE COURT: All right. Then there is no question 
that we will certainly await the normal pre-sentence report, 
That means that there cannot be sentencing until early 


September. 


MR. CHEVIGNY: Yes, your Honor. 


I would like to be heard with relation to the 


remand issue. 


*1HE COURT: Certainly. All right. Let's get 
our schedule fixed. I would then fix the sentence for 
1 o'clock on Wednesday, September 11th, and that will be 
in room 1505, and the pre-sentence reports are in order. 

All right, let me hear you on the application 
for a remand. 

MR. CHEVIGNY: Yes. The bail in this case has been 

extremely large, your Honor. It is $50,000. 

THE COURT: Who set the bail? 

MR. CHEVIGNY: Judge Bauman, I believe. 

MR. GOLD: I believe that's correct, your Honor. 

MR. CHEVIGNY: It is enormous. For these defendants 
it's been an enormous burden for their families. I think 
there is an absolute assurance of their return. They have 
various ties in the community. Their families are here. 

Their families have supported them personally although not 
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2 

their beliefs and what occurred here of course. Mr. Smilow 


3 

is in school. 

" y 

4 

THE COURT: Let's take each man one at a time. 


5 

Mr. Huss, how old is Mr. Huss now? 


6 

MR. CHEVIGNY: He's 18 now. He was 16 at the time. 


7 

your Honor. 


8 

THE COURT: He's 18 now. And is he in school now? 


9 

MR. CHEVIGNY: He is not in school this ummer. 


iu 

He is working for his father but proposes to go to school 


11 

in the fall. Of course if he is serving — 


12 

THE COURT: He finished his school year? 


13 

MR. CHEVIGNY: He finished his school year and is 


14 

out. 


15 

THE COURT: What school? Where and what? 


16 

DEFENDANT HUSS: Your Honor, I graduated from high 


17 

school in '73 and before the summer for six months before 


18 

that I went to night college at Staten Island Community 


19 

College. I am presently preparing an application for New 


20 

York University. 


21 

THE COURT: Were you in school fulltime last year. 

« 

22 

the '73-'74 year? 

> 

23 

DEFENDANT HUSS: No, I wasn't. Partime. 


24 

TOE COURT: You were partime at what, Staten Island? 

4 

I 

1 

25 

DEFENDANT HUSS: Community College. Your Honor, 
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during the day I was fulltime employed. 

TOE COURT: Who did you work for during the day? 
DEFENDANT HUSS : My father. 

THE COURT: What business did your father have? 
DEFENDANT HUSS: Huss Furniture Company. 

TOE COURT: Where is that located? 

DEFENDANT HUSS: In Staten Island. 

L 

TOE COURT: You live with your mother and father? 


DEFENDANT HUSS: Until recently, yes. 

TOE COURT: Where do you now live? 

DEFENDANT HUSS: I live with my father. 

THE COURT: Is your mother deceased or what? 
DEFENDANT HUSS: No. They are separated. 

TOE COURT: Is your mother living in New York City 

still? 

DEFENDANT HUSS: In Staten Island; yes, sir. 

THE COURT: Are you still in touch with your 

mother? 


DEFENDANT HUSS: No. 

TOE COURT: Do you have brothers and sisters? 
DEFENDANT HUSS: Yes, I do. 

TOE COURT: Tell me about them. 

DEFENDANT HUSS: I have a brother who is 15. He 
will be 16 on September 11th. I have a sister that's 10 or 
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11. She is 11. Your Honor, during this time I am also 

parttime employed for a commercial photographer on Staten 
Island. 

TOE COURT: What is the name of the photographer? 
DEFENDANT HUSS: His name is Jeffrey Klements. 

TOE COURT: Is there any other information about 
Mr. Huss that you want to present, Mr. Chevigny or Mr. 

Huss that you wish to present? 

HR. CHEVIGNY: I would iike to say more about 
the other issue raised— 

TOE COURT: I will tell you what would help me, 

if I could get the facts from Mr. Smilow and his residence. 

MR. CHEVIGNY: Tell him where you livo and 
what you are doing. 

the COURT: I live in Brooklyn with my parents. 

MR. CHEVIGNY: What is the address? 

DEFENDANT SMILCW: At 1050.54th Street in Brooklyn, 
And I am presently attending City College. 

BY THE COURT: 

Q (To defendant Smilow) And do you have brothers 
and sisters? 

A I have two brothers and no sisteis. 

Q How old are your brothers? 

A My oldest brother is 27. And he is going to school 
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now. 


Q Your other brother? 

A My other brother is 26 and works by my father. 

Q What business is your father in? 

A We have a shirt factory. 

Q What is the name of that factory? 

A L & L Shirt Company. 

Q Can you speak a little louder? 

A L & L Shirt Company. 

Q That is your father's company? 

A Yes. 

Q And your schooling? 

A I am attending City College uptown now. I just 

completed my sophomore year. I am going to summer school 

now. And I am majoring in civil engineering. 

TOE COURT: All right Mr. Chevigny. What is the 
form of the bail? In each case. 

MR. CHEVIGNY: There are famity houses in both 


cases. 


THE COURT: What security or what? 

MR. CHEVIGNY: Security. Yes, as security for 

the $50,000. The family houses have been put up in both 


cases. 


THE COURT: In what form is the bail? 
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MR. CHEVIGNY: A bond. 

THE COURT: A bond. 

MR. CHEVIGNY: Yes, sir. With real estate as 

security. 

THE COURT: To the bondsman. 

MR. CHEVIGNY: Mr. Smilow of course returned -- 
well, both defendants have come to court every time. Mr. 
Smilow showed up for his sentencing on that arson charge 
in which he didn't know whether he was going to be sent to 
jail or not. As it happens he was not but he did appear 
on those times. 

TOE COJRT: What sentence was given by Judge Frank? 
MR. CHEVIGNY: It is in the record here and it 

was taken out. Let me see if I can give it to you. It is 
an E felony. He got five years' probation, your Honor. 


TOE COURT: Any fine? 

MR. CHEVIGNY: No, no fine. 

MR. GOLD: I think that the likelihood of flight 
and the like and the close relationships of these young men 
to their families and the family homes is very small. 

;* 1 ■ i) ; MR. <pHEVIGNEY: With relation to danger to tf\^| 
community X must confess :I find the U.S. Attorney's remarks 
opaque on that point. 

I would say this and I will say it again at the 
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sentencing: I don't intend to excuse what happened here. 

I know that someone died and so do the defendants,but 
they didn't think that therewas going to be a fire bomb' - 
there. They didn't intend to commit an act of violence 
that would injure anyone. i know that someone did do it 
and i don't condone it and they don't either but they didn't 
propose to commit an act of violencce that would injure 
someone then. They are not violent people, and I think that 
whatever their sentence. I think that their experience 
with relation to this has been sobering if not frightening 
in that they in no way represent a danger to the community. 
With relation to the legal issues, your Honor has made a 
decision but nevertheless I think the issue is open with ' 

relation to whether we had the right to raise anew those | 

issues because this was an entirely new proceeding being I 

a criminal contempt and I do intend to raise those issues. 

Finally I would like to say this: Mr. Smilow | 

being in summer school has invested some time and energy | 

in getting into summer school.and it would even if in fact 


your Honor does remand them at the time of sentence as you 
would of course, and there is no possibility of - or if ther< 
turns out to be no bail pending appeal it would nevertheless 
be much less disruptive to their lives and I think it would 
be fully as much carry out the terms of the court if they 


I 

i 

I 

I 
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were to be remanded at the time of sentence because Mr. 


1 3 

Smilow is now in school and it would enable them to arrange 


- : v 4 

their lives so that they would be able to serve whatever 


i 

sentence it is your Honor intends to give. I should think 


i 6 

that this was most particularly a case in which a remand 


7 

is not appropriate because it seems to me that there is no 


1 

likelihood of flight, and no danger to the community from 


9 

the presence of the defendants at large pending the sentence. 


10 

MR. GOLD: Your Honor, may I be heard briefly 


11 

in opposition? 


12 

THE COURT: Certainly. 



13 

MR. GOLD: Judge Bauman was very frank in his 



14 

comments about the conduct of these defendants. He described 

it. It was introduced into evidence in this case. He 



15 



* 16 

described their conduct as the deliberate frustration of a 



17 

murder prosecution. Mr. Chevigny tells us that now the 



18 

defendants say we didn't know anyone would be killed. 


1 


Unfortunately I have no information that leads me to conclude 



20 

that they have in any way ceased their affiliation with the 


1 

1 21 

Jewish Defense League. And however worthy or unworthy those 


1 

1. 

objectives might be, one never knows when those activities 


1 

If 

23 

i 

will lead to violence. 


1 

1 24 

Secondly, with regard to the likelihood of flight. 


1 


I don't have personal knowledge about the family backgrounds 


1 

1 
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of the defendants in the fire bombing case who actually did 
flee. Consequently I can't respond that the situation of 
these defendants is far different from the situation of 
those defendants. 

THE COURT: What information have you got about 
who has fled in the way of defendants or witnesses? 

MR. GOLD: Your Honor, it is my understanding 
that tv/o of the defendants in the underlying fire bombing 
case did flee the country. 

THE CCXJRT: Who were they? 

MR. GOLD: Mr. Zellerkraut, I believe is one, 

and I believe there’s one other. 

THE COURT: Who else was there? 

MR. GOLD: Your Honor, I just can’t specify • 
at this time. I believe another one did as well. But certain] 
Mr. Zellerkraut did, and I am not in a position to disclose 
to your Honor what his family situation was. 

THE CCXJRT: I remember Judge Bauman was impressed— 
let me just back up. Judge Bauman committed the defendants 
on the civil contempt charge, isn’t that right? 

MR. GOLD: Correct. 

THE COURT: Then there was the appeal to the Court 
of Appeals on the civil contempt charge. 

MR. GOLD: That’s correct. 
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1 

2 

THE COURT* Were these defendants incarcerated 

1 

3 

on the civil contempt charge all the time that that appeal 

i-'V 

4 

was being heard? 

1 

5 

MR. GOLD: Your Honor, my understanding of that is-- 

1 

6 

THE COURT: Is that right, Mr. Huss and Mr. 

1 

7 

Smilow? 

1 

8 

DEFENDANT HUSS: Yes. 

1 

9 

DEFENDANT SMILOW: Yes. 

1 

10 

MR. GOLD: That's right. 

1 

11 

THE COURT: So then there was the proceeding 

1 

12 

on the 27th of June, 1973, and criminal contempt proceedings 

1 

13 

were instituted shortly thereafter. Now Judge Bauman set 

1 

14 

bail, right? 

1 

15 

MR. GOLD: That's correct. 

| 

16 

THE COURT: Okay. 

■ 

17 

MR. GOLD: Of course at that time they were 

1 

18 

presumed to be innocent of the charges on which they have 

| 

19 

just been convicted. Consequently, in terms of one's motive 

■ 

20 

to flee, the motive was not as extensive then as it clearly 

1 

21 

is now. So I don't think the fact that Judge Bauman deemed 

■ «r ^ 

22 

it appropriate to fix bail on June 27, 1973, at the time 

■ 1 

23 

charges were about to be filed is dispositive of the question 

1 

24 

of whether or not there remains the likelihood to flee now 

1 

25 

that they have been convicted. 

1 
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2 

TOE COURT: Well, how about the point of the 


3 

security? Their parents. 

/ 

4 

MR. GOLD: Two parents face— | 


5 

THE COURT: Hones are security for $50,000 bond. 


6 

MR. CHEVIGNY:: That certainly is extensive bail, i 


7 

an not prepared to tell your Honor — 


8 

TOE COURT: That bail was set by Judge Bauman. 


9 

Now what do you say to that. Mr. Chevigny argues that the ' 


10 

family ties are presumably strong enough to prevent the 


11 

callous act of flight which would sacrifice the families' 

< 


12 

homes, and in one family home there is the father. Mr. Hubs, 


13 

does anybody live with your father? 1 


14 

« - 1 

1 

MR. CHEVIGNY: His mother lives in the family home.. 


15 

THE COURT: I thought you said your mother and ' 


16 

father were separated. 

1 

‘ 

17 

DEFENDANT HUSS: That's right. I live with my 


18 

father. My mother is in custody of the home. 


19 

THE COURT: She has the home? j 


20 

DEFENDANT HUSS: That's right. 


21 

22 

TOE COURT: And who lives with her in the home? ^ 

DEFENDANT HUSS: My sister. 1 


23 

1 

THE COURT: Your sister? 


24 

DEFENDANT HUSS: Yes, sir. 


25 

THE COURT: And then you have a brother 15. Who | 
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3 

4 ! 

5 

6 
7 
8 
9 

10 ! 
n 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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does he live with, Mr. Huss? 

DEFENDANT HUSS: My brother lives with myself 
and my father. 

MR. GOLD: Your Honor, do I correctly understand 
that the fathers of both of these defendants are privately 
engaged in business? if that's the case, at the very least 
I would ask that if your Honor is inclined to fix a cash 
bail, that bail be fixed in the increased amount of $100,000, 

THE COURT: Well, let's just take it one step 
at a time. We have the home in which Mr. Huss' mother resides, 
and the home in which Mr. Huss' 10—year old sister resides. 
That home is security for the $50,000 surety bond. That home 
is security to the bondsman, right? 

MR. CHEVIGNY: Yes, it is. I am told by Mr. 

Huss' father that it is jointly held by him and his wife 
as far as ownership goes. That it would be a detriment to 
both of them, if the home were lost because it is jointly 
owned. 

TOE COURT: That's security to the bondsman, right? 

MR. CHEVIGNY: Yes. 

THE COURT: And then we have got the home of Mr. 
and Mrs. Smilow in which — who lives in that home? Mr. and 
Mrs. Smilow? 

DEFENDANT SMILOW: Yes. 
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2 

THE COURT: And you live there? 


3 

DEFENDANT SMILCJW: And my brothers. 

r : > 

■* 

4 ! 

1 

THE COURT: And both of your brothers? 


■ 5 

DEFENDANT 3MIL0W: Yes. 


6 

MR. CHEVIGNY: Your Honor, I would like to say 


7 

something. 


8 

TOE COURT: Okay. 


9 

MR. CHEVIGNY: Of course, the defendants were 


10 

i 

presumed innocent in a technical sense but we all know from 


11 

what happened today that apart from the procedural issues 


12 

that we raised, their conviction was close to a foregone 


13 

conclusion. It was not like other criminal cases. They could 


14 

have fled if they had wished to. They made an issue of 


15 

principle about this, and their principle was not hurting. 


16 

not injuring others who were their associates. Now they were 


17 

wrong as a matter of law about that. You so charged the 


18 

jury, and the jury so found. But I can't see any reason 


19 

to believe that the kind of people who wouldn't testify 


20 

against their fellow members in an organization, would make 


21 

that much of a point of honor of something, could conceivably 

I r • 

i 

22 

run away to some foreign country and ruin the lives of their 


23 

parent*. They made that issue partly on an issue of religion 


24 

Their parents are not the same religion. It seems to me total! 


25 

illogical to me that these are the sorts of persons who would 
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2 

go to jail or refuse to testify against other members of 

3 

their organization, would then flee and wreck the lives 

4 

of their parents and brothers and sisters. I find that 

5 

incredible even to sugest. 

6 

THE COURT: I know Judge Bauman set bail, but 

7 

when he was talking about the civil contempt — and I don't— 

4— 

8 

MR. CHEVIG17Y: I think he said— 

1 

9 

THE COURT: He was concerned about the possibility 

10 

of flight, and he remarked about the possibility of flight 

11 

to Israel in this kind of a situation, and let's get that 

12 

reference clear. 

13 

MR. GOLD: Your Honor, I can furnish it to you. 

14 

It begins at page 261 of the transcript. 

15 

MR. CHEVIGNY: 271. 

16 

MR. GOLD: I have it at 261. That's where he begins 

17 

discussing how Elbogen was— 

18 

MR. CHEVIGNY: Oh, I have it. 

19 

I am told and I believe it to be true that Mr. 

20 

Elbogen and Mr. Zellerkraut didn’t jump bail. They were— 

21 

if it makes any difference. They were not subpoenaed or 

22 

in the position of these defendants at the time that they wen 

23 

to Israel. 

24 

THE COURT: What Mr. Jaffe said at that point, the 

25 

government lawyer is "We have at least three witnesses 
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for the government who are not available to the government. 

I know that two of them are in Israel. One of those witness 
was served with a subpoena and ailed to comply with the orde 
and has not appeared in the United States. Another one of 
those witnesses is sane place in Israel but is one step 
ahead of the people who are trying to serve him. in 
addition, Elbogen, who was another witness that the witness 
sought to obtaink is nowhere to be found. So there is no 

i 

indication that any of those three people jumped bail. They 
fled at the outset. 

MR. GOLD: Your Honor, I don't mean to suggest— 

THE COURT: And the government did I guess suggest 
the 50,000 cash or surety bond. At least that's what Mr. 
Jaffe was talking about there in the event bail might be 
appropriate. And Judge Bauman at page 263 talks about the 
incentive to flee because of being a defendant that was not 
present before. Judge Bauman set bail here, did he? 

MR. CIIEVIGNY: The next page your Honor. 

HfE COURT: This is the portion of the transcript. 

We are not talking about civil contempt. We are talking 
about bail for the criminal contempt, right? 

MR. CHEVIGNY: Yes, sir. 

THE CCXJRT: Could I see page 264 of the minutes. 

what would be the timing of appeal? 
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• MH. CHEVIGNYs Well, there is ten days to file 
the notice and the 40 days to complete the record, I take 
it that I would do it within that time. It is a 50-day 
total overall from the time of sentence. But of course 
the issue of bail on appeal is a somewhat different issue 
from this one. Frankly I am a little surprised by this. I 
had expected these defendants — 

TOE COURT: Who would be responsible? Suppose that— 
who does the defendant apply to for bail after a sentence, 
the district court or — 

MR. CHEVIGNY: Both. First you — well, either. 

First to you and then to the Court of Appeals if you should 
deny it. 

THE CCXJRT: Frankly I think there are some serious 
conflicting factors here. First of all, I think that the 
time of this whole program has been extensive. The criminal 
trial in the other matter was in June of '73. And the 
criminal contempt proceedings were initiated promptly but 
for a variety of reasons the criminal contempt trial has 
been Geleyed over a year. It was nobody's fault but it still 
happened. There was a change of counsel for the defendants, 
and then discovery motions were made by the new counsel 
and so forth. 


So we are in July of '74 getting this tried 
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instead of July of '73 and apparently it was impossible 
to try it in July of *73, but still it means that this whole 
proceeding, which should have gone promptly on trial, has 
been quite extensive in terms of time. 

Secondly, I don't see any real basis for appeal. 
That is certainly not my prerogative to decide what the 
Court of Appeals would do, but it seems to me that this is 
an unusual case. The Court of Appeals had the issues before 
i-b in the civil contempt matter and held that there was 
no just cause for refusing to answer, and it would be 
surprising to me if the Court of Appeals held something 
different now. 


It is possible but for the sake of my view of the 
bail situation, I have got to regard the appeal as a very, 
very unlikely thing. 

Secondly, as far as the sentence, I want to hear 
the submissions of the defendants and their counsel and I 
would want to consider very, very carefully all information 
in the pre-sentence report. But it would seem to me ex¬ 
tremely unlikely that a prison sentence would not be imposed. 

MR. CHEVIGNY: I agree. 

THE COURT: Now, I haven't even come to the risk 
of flight yet, but as far as the risk of flight, I feel that 
the court at this juncture should not run any appreciable 
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of flight. The criminal case was frustrated and if for 
any reason these defendants or even one of them should 
escape the lawful processes of this court, it would simply 
be a mockery, and nothing in this world can ever be made 
absolutely certain and bail is never certain but I think 
it should be held to an absolute minimum risk in this case. 
This is a case where I think special precautions are 
warranted if the court's authority is to be enforced. 

On the other hand, Mr. Chevigny, I appreciate 
your argument about the adequacies of the bail. I think it 
would be a very callous act on the part of either of these 
men to flee and subject their homes to seizure, and it is 
difficult to think that anyone would do that. 

Let me peruse the statute a minute and see what 
I can find on a couple of points. 

(Pause) 

TOE COURT: I am going to order the defendants 
remanded for the following^reasons: 

I believe under the terms of Section 3148 that 
an appeal in this action under the present circumstances is 
basically frivolous. I would not go so far as to say it was 
taken for delya. I don't impute any such motives to you Mr. 
Chevigny under any circumstances, but to me it is a matter 
or it would be a matter of form and despite all good 
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intentions it really would be frivolous. 

And that, as I understand it, is in itself sufficic 
cause for directing remand. The provision is in the statute 
"If such a risk of flight or danger is believed to exist 
or if it appears that an appeal is frivolous or taken for 
delay, the person may be ordered detained." 

So my view of the lack of substance of an appeal 
here is sufficient r. *son in itself for ordering remand or 
detention immediately. 


n 


Added to that, I repeat that this is a situation 
where I think the court should not run any appreciable risk 
of flight because this is the last remaining shred of legal 
enforcement to a serious criminal prosecution which was 
begun as a result of the fire bombings of the two agencies ar 
the death of the secretary back in January, 1972. This is 
all that remains, and the authority of the court cannot be 
flouted, and no appreciate risk can be taken of flouting 
that authority by taking, by running any substantial or 
appreciable chance that either of these defendants will flee. 

I recognize that $50,000 bail has been given 
for each of these defendants in the form of a surety bond, 
and that those bonds are securities for homes, but these 
defendants have run risks, taken positions which might appear 
completely irrational to many of us, and I cannot exclude 
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the possibility that another irrational act of some kind 
might occur. 

Finally, as I have already stated, the procedure 
we are involved in has already been extended too long, 
and with the lack of substance as I view it in an appeal, 

I think it is time to certain at least make sure that the 
court's authority is enforced and that there is no possibili 
that thero is any flight or avoidance of the court's 
authority. 

A prison term is a virtual certainty although 
the amount of the prison term has to be carefully weighed 
in view of all the circumstances that will be presented to 
me in September. 

As far as the convenience of the defendants in 
connection with their school schedule, that is a matter I 
cannot take into account. They have been at liberty a full 
year before this trial. They have been at liberty a full 
year since the contempt proceeding was initiated and before 
the case even got to trial. They have had more time at 
liberty than would normally be expected. Consequently, 
the main objective we all have to take care of now is to 
see that the jury's verdict, and the processes of the court 
are enforced and in view of that I will direct their 

immediate remand. 

Court is adjourned. 
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UNITED STATES OF AMERICA 

v. 

RICHARD HUS5 and 
JEFFREY H. SMILOW 


Before: 
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73 Cr. Misc. 24 
73 Cr. Misc. 25 

July 31, 1974, 

1 P.M. 


Hon. Thomas P. Griesa, 

District Judge. 


Present: 


Robert Gold, Assistant U.S. Attorney, 
For the Government. 


Paul Chevigny, Esq., 
For the Defendants. 


MR. GOLD: Government ready, your Honor. 

MR. CHEVIGNY: Defendants ready. 

THE COURT: Mr. Gold, do you have any s^et^rr'" 

MR. GOLD: Your Honor, it i3 my understanding that 

Mr. Chevigny has statements to make on behalf of the de¬ 
fendants. With your Honor's permission, I would like to 
be heard at the conclusion of his remarks. 

THE COURT: All right. 


Mr. Chevigny? 

MR. CHEVIGNY: Thank you, your Honor. 

Your Honor, I know from talking to my clients 
that you received the Probation report, which is undoubtedly 
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very thorough, and that you have received letters and 
other communications from the community about these de¬ 


fendants. I don't need to tell you that they are not the 
usual criminal defendants. They are very young men. Mr. 

Huss was 16 and Mr. Smilow was 17 at the time the events 
here occurred. They do not have any criminal past. Their 
sole connection was with a political group, the Jewish 
Defense League. 

They have been defiant of the rules 
of this court, of the orders of this court, in part because 
they are truthful. You heard Mr. Smilow testify. He testi¬ 
fied to things that were said to him by others, he testified 
in a manner that I think is characteristic of the truth, 
that he took the action that he had taken here. 

They are young men who are educating themselves. 
Were it not for the events that occurred in this case they 
would have a clear record, and they have a promising future 
and something to contribute as working members of society, 

I thi..u that much must be clear to you^ Honor. 

Now, what happened here was a very tragic accident. 
The defendants did not understand' the enormity of the crime 
that was being committed. They did not suppose that there 
would be a fire bomb. Of course people are responsible 

i 

for the consequences of their acts that they commit, even 
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if those acts are not deliberate. But here is a case where 


the events which occurred arc .t 

I 

the criminal intent of the defencsn 4 .-. 

Your Honor had occ • * .• c v: mi we 

talked about remanding the 'V/''- 5 » <• rial tc 

ccnnent that this was the shred ?.;• a hold that this • 

court had on the underlying events raising out c n the in¬ 
dictment of Messrs. Cohen ar.d Pcvir rrd other?. If there 
is any feeling that the punishrren u n or that crime should 
spill over onto these defendants, I would like to point out 
that, dealing solely with the punishment for those crimes, 

I think the record of these defendants and u:e Probation 
report would show that they are classically good risks for 
probation. If it is desired to punish for the underlying 
crime, I would like to point out that -- 

TICE COURT: Let’s clear that up„ You just now 

started talking about the underlying crime and you started 
saying that they did not understand that there would be 
certain consequences that occurred. 

These men have not been convicted of the under¬ 
lying crime. They are not going to be sentenced for the 
underlying crime. I think you,in a way,are treading in 
deep water or beginning to tread in deep water when you beginj 
as you did, to describe the events of the underlying crime, 
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1 

2 I 

| 

to try to shov; what they did or did not do. 

■ 

3 

I don't mean to cut you off, but if you start tell¬ 

1 

>»✓ 4 

ing me about the degree of responsibility for the underlying 

1 

5 . 

crime, I might find it necessary to let the government talk 

1 

6 

• 

about its version of the underlying crime, and I really think 

1 

7 

that that gets us into something we cannot do in the present 

1 

8 

posture of the case. 

■ 

9 

So I will assure you of something which is ab¬ 

1 

10 

solutely obvious, that these men have not been convicted of 

| 

n 

i 

the underlying crime and they won't be sentenced for it. That' 

3 

flB 

12 

that. 


13 

MR. CHEVIGNY: Thank you, your Honor. I will go on 

| 

14 

to another point I wanted to raise. I don't have a great 


15 

deal to say on this point, I would like to say that because 


16 

of the posture in which this case fell out, th«se 

1 

17 

are suffering principall' r for the sins of others. it is true 

■ 

18 

they were called as witnesses, but the p-over'v t: it. A v- ■ 

i ' t 

19 

formant in this case, who was Mr. Seigel, and Mr. Seigel 

| 

20 

carried a heavy burden of guilt with relation :.e i e events 

■ 

21 

that occurred in the underlying crime, and because of his 

1 

22 

cleverness, because of his understanding oi v.'.at ,/v. gcln^ on 

1 | 

' - v 23 

when others did not understand, he was able to, in the case 

| 

! ■ 

24 

which went up to the Court of Appeals on the civil contempt. 

1 

25 

he was able to escape guilt for the charge of contempt because 

1 
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■ 

2 

of notions that had been made on his behalf by his lawyers 



1 

3 

and because of things that he himself had done. 



t 

4 

He was originally the government's chief witness ^ 

• 

■1 

5 | 

and he had been a government informer throughout the entire 



1 

6 1 

proceedings, I mean not in legal proceedings but throughout 


• 

1 

7 

, 

the entire transaction. And in fact I would like to say 




8 

that it seems to me that these young men have been called 



1 

9 

before this court and subjected to these penalties in 



1 

10 

1 

effect because of the cleverness of Mr. fcigrl, because he 



■ 

11 

was able to make use of the government in a very srocial. 



1 

12 

ingenious kind of way and to escape testifying, and in effect 



■ 

13 

even because he was able to U3e the cover of his government 


\ 

■ 

14 

informer status to enable him to participate in the crime 



1 

15 

and to escape all punishment for it, to obtain immv.nity 



1 

16 

for it and to ultimately avoid testifying. It came down on 



■ 

i7 

these young boys. 

I 


1 

18 

And it seems to me that it would be extraordinary 




19 

irony to let the government's chief witness, who could have 




20 

given evidence here, escape for procedural reasons, if the 



1 

21 

punishment were to come down on these boys because of Mr. 




22 

Seigel's participation in the crime and because of the 


■— r 


23 

posture that he was able to put the case in. 



1 

24 

But I think, your Honor, your Honor has read the 



i 

25 

reports and unders tanct. what promising young men these are 



i 


1 
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with relation to the usual probation situation and I 
recognize that the big problem in your mind must be with 
relation to the deterrent effect. A criminal contempt is 
almost entirely a deterrent crime. 

The punishment is meted out for a criminal contemp 
primarily for the purpose of suggesting to others that they 
r i, r not rex use to testify. And so it may be, with these 
defendants, that your Honor may feel that it is necessary 
to impose a severe sentence in order to deter others, and 
I .-.ould like to suggest why that i3 not appropriate, why thi^ 
case is not like other cases involving a refusal of witnesses 
to ansv/er. 

What was done here was done for political reasons, 
because of solidarity with friends, and for religious reasons. 
I don't suggest that that makes it not a crime, but it 
a.lcoos the relationship of this case to other contempt 
cases and to other witnesses who may in the future refuse to 
testify. 

It was not through fear or intimidat: or or any of 
the usual means that these young men were prevented from 
testifying. It was entirely a matter of principle. It is not 
the sort of thing which is the subject of coercion. Other 
witnesses who do such things a3 a matter of principle will 
not be coerced any mor. than these witnesses are. 
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11 2 

Your Honor ’3 releasing them would not suggest 

1 3 

to others that because they are subjected to intimidation 

H r ^ 

or fear they may refuse to answer. This is a specialized 

" 5 

oype Oi case, this case in which they refuse to answer 

1 6 

because of religious and political principles, and in accord- 

— 7 

ance with that I would suggest that it hasn't any deterrent 

* 8 

effect or it has a very minimal deterrent effect, on other 

1 9 

witnesses. 

■ 10 

In the light of the fact that _ 

11 

THE COURT: Why doesn’t it have almost a broader 

1 12 

need for deterrence if you have a ground for refusal to 

■ 13 

j 

testify which is of some broad significance, and there is 

14 

a ground asserted here of refusal for religious reasons 

1 15 

to testify? Now, if that were allowed to go without some 

■ 16 

meaningful punishment, that would perhaps have broader 

17 

-implications, would it not, than some special problem relat- 

1 18 

ing to intimidation that relates solely to the individual 

IR 19 

case? And this is really, is it not, a matter of a general 

20 

problem of law enforcement? 

1 21 

MR. CHEVIGNT: I think not, your Honor. I think 

■ 22 

that persons who do things for issues of principle are really 

23 

u:\coercible. Your Honor could sentence them to a long 3 entenc 

1 * 

out it would not coerce them nor coerce other witnesses who 

1 25 

take a similar position. 

I 
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In addition, when you raise the general problem 
of law enforcement, I have to say that that relates back to 
the earlier point that I raised, which is that the case i 3 
cast in an extraordinary mold because the effect of this 
is that those who might have had some knowledge of it but 
were not the government's appointed witnesses originally are 
to be punished whereas a person who was deeply involved in 
the crime at the same time, the government informer, has gone 
free; and if one speaks of a general problem of law enforce¬ 
ment, I think it would be detrimental to the atmosphere of 
law enforcement to punish these defendants entirely when the 
oerson principally responsible and who in fact was accepted 
as a government informer has succeeded in escaping. 

I would like to emphasize once more that the usual 
rehabilitative effects that a prison sentence is supposed to 
have with relation to defendants I venture to say has no 
relation with respect to these defendants. There Is nothing 
that a prison sentence can do for them, and I suggest that 
their incarceration would be futile for them and would be futj 
for the United States. 

THE COURT: Do you make any argument or do you make 
any request for the application of the youthful offender pro¬ 


visions? 


I’D. CKHVIGNY-. Yes, your Honor. I would think that 
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the youthful offender provisions are appropriate, especially 
to 5010(a), Section 5010(a), of Title 18. I would urge your 1 
Honor to suspend the Imposition of sentence and place the 
defendants on probation. 

THE COURT: Now, if I did not feel that I could 
suspend the imposition or discussion of a sentence and leal 
solely on the basis of probation, my next question to you 
is, do you argue for or do you make any request for the zx>- 

\ 

plication of the provisions in 5010 (b) or any other par 4 
of the youth offender -- 

MR. CHEVIGNY: Yes, I would, your Honor, because 
of my view that the federal prison authorities would take 
the view that a long incarceration of them would not be 
appropriate. Accordingly I think that they would be quickly 
released. 

THE COURT: Have you got 5010(b) before you? 

MR. CHEVIGNY: I have.. 

THE COURT: Okay. Does 5010(b) really apply in 
a case like this? 5010 (b) says: 

''If the court shall find that a convicted person 
is a youth offender and the offense is punishable by imprison¬ 
ment under applicable previsions of law other than this 
sub-section, the court may in lieu of the penalty of im¬ 
prisonment otherwise provided by law sentence the youth 
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offender to the custody of the Attorney General for treat- j 
ment and supervision pursuant to this chapter until dis¬ 
charged by the division as provided in Section 5017(c)." | 

And then 5017(c) says: j 

"A -ouih offender committed under Suction 5010(b) 
of this chapter shall be released conditionally under super¬ 
vision on or before the expiration of four years from the | 
date of h3s conviction and shall be discharged unconditionally 

i 

on or before six years from the date of his conviction." 

The first question I ask you is a question of law. 1 
'there is no specific term of imprisonment or range of terms 
of imprisonment provided for criminal contempt. But I suppose 
you would argue, and I think that probably would be right, 
that nevertheless 5010(b) could apply because imprisonment 
certainly is as a matter of law possible; it can be the 
sentence in a criminal contempt case. 

MR. CHEVIGNY: It would be Catch 22. Because if 

you could put them in prison, and not because they couldn't 
be sentenced under 5010(b), then it would automatically 
becone true that they could be sentenced under 5010(b), if you 
follow me. 

! 

THE COURT: Wouxd you argue that if I could not use 
probation entirely you would request a commitment under 
5010(b) and 5017(c) un.*er which they could be held up to four ! 

: | 
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6 
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10 
11 
12 

13 

14 

15 

16 
17 



19 

20 
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22 

23 





years, right? 

MR. CHEVIGNY: Yes, your Honor, 

THE COURT: I don't mean to pu w you on that kind 
of a spot. Your argument would be that the federal authori¬ 
ties — you would foresee them keeping these men a lot less 
than four years. 

MR. CHEVIGNY: Yes. I also urge your Honor that 
prisons contain notoriously bad company and notorious schools 
for crime, and I think to send young men of this background 
to prison wou])d run the risk of worsening the situation 
and I would ilost strongly urge you to consider probation 
because of the age, the posture of the case with relation 
to other persons, and their background. 

THE COURT: Let's not go too far on calling the 
prisons schools for crime. I think I have visited a few 
prisons recently and I think that is not quite so. But. anyway, 
I get your point. 

Do you have anything else, Mr. Chevigny? 

MR. CHEVIGNY: Not at this point. If Mr. Gold 

should raise something that I haven't thought of, I would like 
an opportunity to be heard. 

THE COURT: Mr. Huss, do you have any statement you 
wish to make? 


DEPENDANT HUf 1: No, I don't, your Honor. 
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THE COURT: All right. Mr. Smilow, do you have 
any statement you wish to make? 

DEFENDANT SMILOW: No, sir. 

THE COURT: All right. Mr. Gold? 

MR. GOLD: Thank you, your Honor.I am troubled by 
something Mr. Chevigny said. He focused some of his remarks 
on what has become of Mr. Seigel. that he failed to state 
and what is the undisputed fact in this case is that although 
Mr. Seigel did get immunity,each of these defendants also 
got immunity. Each of these defendants told Judge Bauman 
he understood v;hat having been granted immunity meant, and 
nonetheless each repeatedly refused to obey Judge Bauman’s 
orders. 

Mr. Chevigny also used the phrase "The enormity 
of the crime." In using that phrase his remarks were focused 
narrowly on the fire bombing. He did not refer to the 
enormity of the crime of which these defendants now stand con> 


vie ted. 


Judge Bauman, on the other hand, had some very 


definite views on the enormity of that crime in a criminal 
contempt and he said, reading from page 258 of the trial 
transcript, a portion of which was received in evidence in 
this case, marked Government’s Exhibit 3» he said, "It i3 
inconceivable to me that anybody would be thinking of 
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proceeding in a manner that would limit punishment to six 
months. I therefore want every letter observed. I want the 
case to proceed to a jury trial and I want the Judge, who- 
| ever hc i3 » -o have in mind my views, as I have expressed 

it previously this morning, of the seriousness with which I 

i 

view the frustration of a murder prosecution. People may 
do that, but the law will make them pay," 

bow, as your Honor knows, following the refusal of 
these two defendants to testify „at the underlying fire 
Dumbing trial, three counts in that indictment were dismissed, 
However, two counts presently remain open, and the United- 
States Attorney's office represents that it is prepared to 
go ionward with that prosecution should the necesssary wit¬ 
nesses materialize. 

And in that regard I would say that what your Honor 
does here this morning, despite what Mr. Chevigny represents, 
ma> well have terribly significant impact on bringing those 
named defendants to Justice. 

THE COURT: I want to be clear. The original indict- 
ment was three counts? 

MR. GOLD: The original indictment was five counts, 
including conspiracy. Counts 4 and 5 that now remain open 
charge criminal possession of unlawful explosive devices 

pursuant to — 

1 

j 
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TILL COURT: Who are those counts directed against? 
MR. GOLD: Sheldon Davis, Stuart Cohen and Sheldon 
Seigcl jn count 5 and the same defendants in count 4, with 
the addition of Jerome Zellerkraut, also known a 3 Jerry 
seller. According 4 to my information he is presently in 


Israel. 


THE COURT: Give me that again. 

MR. GOLD: Count 4 charges Sheldon Davis, Stuart 
Cohen, Sheldon Seigel who has immunity as I understand it, 
and Jerome Zellerkraut, also known as Jerry Zeller, and it if 
information that he has fled the country and is now in 


Israel. 


Count 5 charges each of those defendants with the 


exception of Mr. Zellerkraut. 

THE COURT: What ha3 happened to counts 1 through 3? 

MR. GOLD: They were dismissed by Judge Bauman 

ior failure to prosecute as a result of a lack of witnesses, 
at the trial. 

THE COURT: Do you know why the -- 

MR. GOLD: Two counts remain open? That was Judge 
Bauman’s order and I am not clear on the narrow reason for 
that rule. 

THE COURT: Is there any possibility of the 

government prosecuting counts 4 and 5 without the testimony 
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■ 

2 

of Mr. Huss and Mr. Smilow? 

1 

3 

MR. GOLD: It is my understanding there is 

■ J 

4 

a possibility that, should another witness materialize who 

■ 

5 ! 

is presently out.of the country, that case can be brought 

1 

6 

and prosecuted. 

1 

7 

TKL COURT: But right now, I take it, there aren't 


8 

witnesses presently available on counts 4 and 5, right? 

1 

9 

MR. GOLD: Correct. 

1 

10 1 

TilE COURT: Do you have anything further? 


11 

MR. GOLD: No. 

1 

12 

THE COURT: Mr. Chevigny, do you have anything 


13 

further? 

■ 

14 

MR. CHEVIGNY: No. I think I've said enough, your 


15 

Honor. 

1 

16 

THE COURT: Let me make a short statement. Both the 


17 

defendant Huss and the defendant Smilow have been convicted 

l 

18 

after a jury trial on the basis of a jury verdict of the 

1 

19 

crime of criminal contempt. That crime was committed by both 

■ 

20 

the defendants in June of 1973 before Judge Bauman. The crime 

1 

21 

7/as their refusal despite patient v/arnings by Judge Bauman, 

1 - 

22 

despite the clearest possible legal rulings by Judge Bauman, 

■ 

23 

despite the affirmance of those legal rulings by the Court 


24 

of Appeals i. connection with the civil contempt proceedings. 

j[ 

25 

Judge Bauman specifically warned each defendant 

m 
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2 that his refusal to purge himself of the contempt then and 

3 there would subject him to a trial for criminal contempt, 

4 and Judge Qauman warned that the penalty would undoubtly 

5 be a prison term of more than six months, and therefore Judg< 

6 Bauman net in motion the judicial mechanism under which 

7 a Jury trial was held so that the court would have the power 

8 to impose a sentence of more than six months. 

9 The Jury trial ha3 been held and the sentencing 

10 matter is before me. 

11 Obviously my sentence is not predetermined by 

12 i what Judge Bauman did or said, but the facts of what went on 

13 ! before Judge Bauman, the conduct of these men, is of course 

14 the case on which my sentence must be based. 


15 I 1 


I stated earlier, and I think it is very important 
to have in mind, that any sentencing of mine handed down tods 
is not a sentencing for the underlying crime of fire bombing 
in connection with the events of January, 1972, at the 


Columbia Artists office and the Sol Hurok office. That was th: 
underlying crime which Judge Bauman was attempting to try and 
it was the criminal trial in which Mr. Huss and Mr. Smilow 
were called to testify. 

But I must start my consideration with the fact 
that Judge Bauman wa3 attempting to try not a routine crimina 


case, if any criminal case could be called routine, but one 
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of aggravated seriousness, involving a terrifying type of 
crime and the death of a perfectly innocent young woman. 

So it was of great importance for the government 
to prosecute that crime, to attempt to bring those responsible 
to justice, and that's what the government wa 3 attempting 
to do, and the court was attempting to try that case, a very 
important matter indeed. 

Mr. Huss and Mr, Smilow each were granted immunity 
from prosecution of any personal responsibility they may 
have had in connection with those events, and following 
the grant of immunity it was their duty to testify and assist 
the court and the Jury to find out the truth about what went 
en in connection with those serious matters of January, 1972. 

Mr. Huss and Mr. Smilow were called upon to tell 
the truth in order to assist the carrying out of the ad¬ 
ministration of justice in this country, relating to a very 
serious problem and crime. They refused to do so and therefor 
committed a crime themselves, as the Jury has found. 

The religious grounds which they asserted for 
their refusal and other grounds they also asserted, those 
matters have been discussed with great thoroughness by Judge 
Bauman, by the Court of Appeals, and the legal rulings have 
been conclusively laid down that those grounds were not 
valid grounds for refusing to do their duty as citizens and 
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to tell the truth in this court of law. 


I have received a great number of letters from 

i 

peoole who are anxious to assist Mr. Huss and Mr. Smilow 
and to urge that they be treated with leniency at the time 
ol this sentence. Many of those letters urge strenuously 
that these men had a right on religious grounds to refuse 
to testify. I mean no disrespect to the authors of those 
letters, but frankly I am surprised about the misconception 
which they seem to display. I cannot imagine in this country 
any valid religious grounds for refusing to testify against 
someone indicted for a crime, whether it is asserted by 
a person of the Jev/ish faith or a person of the Catholic 
faith or Protestant or whatever. That kind of thing simply 
cannot be permitted if we are to protect our citizens against 
serious crimes. 

I have discussed with Mr. Chevigny the question 
of whether the provisions of the Federal Youth Corrections 
Act should be applied. 18 UCC, Section 5006 defines a youth¬ 
ful offender as a person under the age of 22 years at the time 
of conviction. Mr, Smilow is now 19. Mr. Huss is now 18. 

So application of that statute must be considered. Mr. 
Chevigny on behalf of these defendants asks for it to be 
considered. 

However, upon consideration I find that treatment 
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or probation under that statute is not appropriate. Speci¬ 
fically I find, with regard to 18 USC, 5010(a), that both 
Mr. Huss and Mr. Smilow require commitment and I find that 
it would be inappropriate to suspend the imposition or execu¬ 
tion of sentence and place either of these men on probation. 

With respect to Sections 5010(b) and 5010(c), pro¬ 
viding for treatment and supervision in lieu of imprisonment, 
I specifically find that because of the nature of the offense 
neither Mr. Huss nor Mr. Smilow would derive benefit from 
the treatment contemplated under these previsions, nor would 
such treatment be appropriate. 

The materials which have been submitted to me 
do not indicate that there is any real necessity for re¬ 
habilitation as far as the events with -which we are involved 
here. Undoubtedly this is a unique situation. I have no 
reason whatever to believe that either of these young men 
will bo involved in this type of problem again. It is ob¬ 
viously unique and not subject to repetition. 

It seems to me that the purpose of sentence and 
punishment in this case is to enforce the law, to vindicate 
the power of the court, to require citizens to perform this 
important duty of testifying. That is the beginning and the 
cnc of the purpose of sentence and punishment in this case, 
and those purposes arc not, in my view, served by the 
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18 


application of the treatment and supervision provisions 
Oi the ;>ederal Youth Corrections Act, 

Let me say one other thing as a prelude. I repeat 

that the sentence should not be viewed by me or anybody 

else as being imposed for the underlying crime. This 

A 

sentence cannot be viewed as a means of punishment for that 
crime. This sentence is imposed solely for the criminal 
contempt committed. 

Under all the circumstances, I believe that the 
following sentences should be imposed and I hereby impose 


12 ! them: 


The defendant Huss is sentenced to a term of 


imprisonment for one year and the defendant Smllow will be 
sentenced to a term of imprisonment of one year. 

I am willing to discuss surrender dates if there 
is any desire to request anything particular in that regard, 
Ur. Chevigny. 

I am sure you are well aware of this, but of 
course I will formally advise you, each jr you, that you 
have tne right to appeal. If you canno/ afford counsel, 

° h< c art will entertain an application to appoint coumel 
for you. I think that is true of both Mr. Huss and Mr. 


OiOl l xO',1 . 


All right, U, . Chevigny, 
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MR. CHEVIGNY: It Is Mr. Smilow's birthday 


3 1 

tomorrow. If they could go in on Monday, it would make the 


4 

! 

families happy. I ask your Honor for that much. 


5 

THE COURT: All right. 


6 i 

i 

MR. GOLD: Your Honor, I would like to state 


7 

that I obviously have no objection. 


8 

THE COURT: I don't think that is the slightest 


9 

problem. 


10 1 

1 

The surrender date will be fixed. Each defendant 


11 1 

will be directed to surrender at 10 A.M.,Augu 3 t 5th. 


12 

MR. CHEVIGNY: Thank you. Would your Honor 


13 

entertain an application for bail pending appeal at this tim< 

! 

14 

or would you prefer to have it on papers? 


15 

THE COURT: I think we ought to settle it now. 


16 

MR. CHEVIGNY: All right. 


17 

THE COURT: And this brings us back to some of the 


18 

considerations we were Involved in earlier. 


19 

MR. CHEVIGNY: Ye3, your Honor. 


20 

THE COURT: Just to recap, at the time of the 


21 

jury verdict I ordered their immediate remand and revoked 

1 


22 

bail because I felt that there was no valid ground for appea! 

L 

23 

here, the natter already having been up io the Court of 


24 

Anpeals during this civil contempt proceeding. As you know. 


25 

, I called a hearing sut ;equently and on my own motion reheard 

i 

• 



1 
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2 

f -he matter and felt that I had perhaps misconstrued the 

■V 


3 

hail statute and that at that particular Juncture prior 

1 

s 

4 ! 

to sentencing I could not remand simply because of ohe lack 



5 

of nerit in an appeal. Ive are at a different procedural 



6 

j 

Juncture now and I want to look at the statute again. 

1 


7 

i 

MR. CHEVIGNY: 31^-8 of 18 USC, your Honor. 



8 

THE COURT: What? 

m 


9 

MR. CHEVIGNY: 3148. 

1 


10 

THE COURT: 3148. 

• 



11 

(Pause) 



12 

THE COURT: I really would feel constrained at 

1 


13 

this point to apply the provision of 3148 abcut the appeal 

1 


14 

being frivolous or taken for delay, and I would order the 

surrender on August 5th. I have in mind all the considera¬ 

m 


15 

1 


16 

tions we went Into before about the family connections 



17 

end so forth. I have that very vividly in mind. But from 

■ 


18 

J • 

rj own viewpoint, the District Court, and considering the 

1 


19 

particular record here, the fact that the matter has been up 

fl 


20 

to the Court of Appeals, as I said, I think that there is 

■ 


21 

really noth, g of substance left for an appeal. So I would 

1 

. — 

22 

direct that each defendant surrender* on Monday, August 5th, 

i 


23 

and I v/ould not wish to stay that or allow bail pending 

M 


24 

an appeal. 

1 


25 

MR. CHEVIGNY; Under Rule 9(h) of the Rules of 

1 
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Apellate ft-ocedure it provides for the court to state its 1 
reasons in writing. I have had some confusion in appealing 
these things. I would simply ask your Honor at some time 
box ore or cn August 5th to state your reasons, howevo? 
briefly, in writing, even if in one sentence. If your Honor 
would simply state that your reason i 3 that you find 
the appeal to be frivolous, or whatever it is your Honor 
wishes to say, if you would state it in writing— 

TIE COURT: Direct my attention to that, please. 

. CHEVIGNY: Rule 9(b) of the Rules of Appellate 
Procedure, the second sentence. 

THE COURT: All right. I am glad you called my 
attention to that. " ’ 

Let me just get your specific application. What 

Is it? 

MR. CHEVIGNY: My application would be for bail 

rending appeal. 

THE COURT: I will deny that application ifor the 
reasons stated on the record and I will get out a short 
memorandum thjs afternoon. 

MR. CHEVIGNY: I don't ask your Honor to go to 
that much trouble. If you could endorse something, I think 
that would be sufficient. 

THE COURT: I don't have anything to endorse. I will 

southern district court reporters, u.s. courthouse 
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V 

zot out a short memorandum this afternoon. I think that's 
all I can do. 

MR. CHEVIGUY: My la3t request is that defendants 
have had come trouble in the West Street jail.in relation 
to kosher food, which apparently is available but isn't 
Given without an order of the court. 

THE COURT: That will be ordered, 

M3. CHEVIGNY: I would ask, your Honor, if you 
would accept my submission of an order to you, a written 
or^er, that kosher food be given. 

THE COURT: Certainly, 

MR. CHEVICHY: Thank you. 


17 ' 


18 I 
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EXHICIT 

u. S. D1S7. COURT 
S. D. OF M. Y. 
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is ! 


Hus3 - direct 


THU COURT: Denied. 


All right. Co ahead. 


DI PECT EXAMINATION 


DY MR. JAFFU: 


Q Would you state and spell your name, please? 


Pa. u n a r u i. c j ij « 


Q will you tell us where you live? 


• A !3 


L? c. j c n — o w, Ti ci 


Joule -'.' I'd. 


q would you tell us your ere? 


A I raoecstlul Xy decline to .answer this series of 


questions or. Cue grcur.ls that K.y testimony may tend to 


incriminate re. Also it is my understanding of the Jewish 


Jcv/ in a non-Je-./ish tribunal and on the grounds .that i..<y 

• 

contrary interpretation of Jewish Law made binding on . o 


is itself a further violation of basic Jewish Law. 


Law that I am prohibited from testifying against another j 


MR. JAFFU: Year Honor, at this time v;e would hang¬ 


up to the Court an application v:e attempted to frlc l^st 


week with regard to immunity for Mr. Hues. 


I will hand a copy of that application to .Mr. 


V 


r^\ 
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explain to you 


10 j! 


ii ; 


12 : 


}» 

io M 


explain to you the legal significance of whet it is I have 
done in signing this order I have just signed. 

You nay step down. 

MR. JAFFE: Your Honor, before the witness steps 
down, would the Court also ndronish the witness that it is 
r-- r-f. >- ir;: that the other basis stated for refusal 
to T.swer, specifically the religious grounds, is not a 
r- --i? that he consult about t.xat? 

V11- * - - 4 * * 

»r;• 2' C^Y.V?: Yos# Mr. ycuu. i-' j k - - 

- : >. yr Sr.ilcr.r, I have no doubt,, but anotr.r 

Cwbiu 3 Ol. w J - *- — • » - »•••■', ■ 

Juice of this Court has ruled upon that sate objection, in 
the case of Hr. Sallow, and has held it to be net a valid ; 

ground for refusal to an sc, ex-. 

The substance of v;hat I have said is that I agree 

with the ruling of that Judge, Judge Weinfeld by nans, with 
respect to the clain based upon religious scruples, and 
advise you that it is not a proper basis on which you ray 

refuse to answer. 
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Till: COURT: Ths ©Ljcctica L-G-d cn T:li<;iru*j 
grounds ia cverrul«*d- 

HR. MILLER: I ZxCC?t- 

TllE COURT: I would 11 >:c you to tal'< -tc ycur 
client, j>l-:c.3'i, v-:::-liin to hin — you nay sttn a:::, Ur. 
Huss — «„•!>? aicr-if aanc?. of th? crc-^r 1 >“V» i'J'c. - >r'd. 
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EXAMI>'\ 7 I 0 :i BY MR. JAR? 11 : 

0 Mr. Huns, directing your attention to the 
nornino of January 26, 1072, did you sco Sheldon Davis on 
that morning? 

A I respectfully decline to answer t'rtn scrips 

4 • 

of questions on the grounds that it: La ny underrtirdi.nc 

r 

cf u .’-i :;n law I an prohibit ?J sTii^r.; * a. > 

ar.ofchvr Jew in a non-Jewish trilw.ai rr.U on thv g.coun : 
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that r.r>y contrary interpretation of J;.vrxsh lew wad- r.g.v.a.rc 
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m\». if 5 a further violation of the Jewish lav». 
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THE COURT: Do ycu understand I huv*i over¬ 
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ruled that objection? 
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« THE tflTTECS: Yes, your Hcncr. 
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TEE COL ■'T: All right. 
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0 Hv.r ?., cr* thn rerring cf J mu:."*,* EC, l'.-7 2. 
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did you clrivi in u car with Eh olden Davis er.c: other 
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y'.tpls frer L.'ca: ir.te Ennhaitard 
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7*. I rer-v.cervilly decline to answer — * 
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THE CCLh.': You nay say cars doc la.- *.::xen. 
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1 HE WITNESS: Yes, your Honor. ; 
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THE COURT: You decline to answer cn the ce:*o 
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ground? \ r ■ 
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THE WITNESS: Yes, air. 
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VR. JA r FE: Vci’l;] veu order the witness to 
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THE COURT: I era r you to answer th* question, *'r. 
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Q Mr. Hues, on the. morning cf January 26, 1272, 
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cr Columbia Managtmmt Artirrr.o. Incorporat'd? 

MR. SLOTBICK: I object to tho form of tfco 

question. • ' 

. THE COURT: Overruled. 

Ycu nay ^aawr. 
t ^-i p'r? c * c” ij at ion • 

**_. 7 ::'J COURT: I ord'r ycu to a::-;v*r. 

A Pane d -cl in at oca. 

n v— j on t.ht nerrirg of January - •>» *■ 1 ~' 
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. . .1, o' *^ r d J'-ct.c Zc 1 1' r:.rnu t, 
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Concerts srd ther-v nine* an attache cass and ionxt? at? 
THE COURT:. Co ahead. 

q v:ould ycu answer that question, Mr. Hus a ? 

A * p ar, c d ' c 1 in at ion. 

T!:r COURT: I order you to cnrv.r, Mr. Huar. 
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it vc. s hia intention to qivo the declir.'.ticn if ether 

que.-tiens were put to the witness. 

THE COURT: You nay answer that. 
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Cr.c is civil contempt, vMch provides for your 
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• Q ’ Mr. 3 i'o*-:, directing your attention to January 
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\iolcite jay rig*..: of freedom of v/orship as a ccrmitted and 
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observant Jew in that under traditional Jewish Lav: I cidn t 
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. testify in any case \>:here I an to receive an advantage or 
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\ benefit because of r.y testimony against individuals. 
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I refuse to answer the question on the grosnd t* 
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I refuse to answer on tho cjrcund that to rcou*ro j 
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I respectfully to testify against rayse..l_. 

I further refuse to testify on the basis that the Covornro 
obtained information illegally by allowing a co-defendant 
to act.cs an inrer-nnt and to nnrticipnte in taped conver¬ 
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answer on the sis th.it* hr* referee to tosti-' against 
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himself, the Government at this tire rakes application to 
grant ire-unity to the witness, be hand uo to the Court th 

I ■ * 

original application’ end copies of the original letters an. 


v:e net:a a cosy or 


:ho immunity molication to his attorney 


HR. SLOTHIcr.: :*ay dof-ore counsel have a copy o 


tr.*fc, ycur Honor. 


MR. JAPI’E: I will hand a eery to defense cov.nee 

so they both r ay take a loo’; at that, your Honor. 

MR. SLOT HICK: Thar.k you, Mr. Jaffa. 

Till: COUnr: There is a bland:, in the cite of fili 

* - • , 

in the order. *. * *• 




your honor. 
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7 Hi COURT: On nay 31st? 

HR. JAFFE: That’s correct. . 

THU COURT: Mr. Snilow, I have just signed an \ 
order. that confers upon you irnunity against the use of 
ar.vthin" that v ira required to testify to in this courtsc 
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be insufficient, aifiriad by the Second Circuit in tne First 
Sr.i lev: case by Judge Feinbarg; and ve vould as* the Court 
to instruct the v/itness with regard tcy his religious bases 
that In fact he has no religious basis on v/hich he nay decli 

under •' ,•> p 2 r.-t iC.ono/itjiit* 


-o U'-J : - r e •: --n " 


_ ■ , — ~ ’> that re far re 
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based or re-1. 1 . 
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ana 1 should 


Coe.::, proper. 
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eiy based, I do r.ot find that that is an 
e eer refusing te .ins :sr proper eves time, 
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Lw- iicieut, aifirmed by che Second Circuit in une i'xmc 

3r..ilew case by Judge Fcinberg; end ve v/ould ask the Court 
to instruct the witness with regard ter his frfcliyious bases 

that -P. fact he has no religious basis on which he -nay decli 
to i /ar crus,a:.v. oncer the First itSicndnent. 
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dee:: proper. , 

iiii. O/'i'rF '..‘ith regard to.the refusal to answer 
based upon his indictment or his plea to arson in the 
;; cw York State Court/ we would ask that this exhibit be 
narked Lkahibit 5, Court inhibit 5 for the Court to take 

■i tries a 
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ir.jnunity that the Court has just conferred upon bin. 

(Court 'khibit 5 parked.) 
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U. S. Code, Section 6003. 


MR. JAFFE: With regard to his other basis for 

. I .. 

refusing to testify 

-* ir • ' • • 

• « ' , • 

TiIC COURT: Just a ronont. 6002 is the order 

• • I 
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’ thatl narlo. I:i ?nv e^ent you understand that now ir—'unity. 

has been cmf- w.tr i you, do you not? 
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•j a vos. . * 

U ...:VJ: With regard to his co.ier , your 
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, Honor, the vi refuses to answer bared on tyo assertions j 
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|| * testify. Wo ask the Court to instrut him that that is an 

14 insufficient basis for refusing to new testify before a 

15 hearing held in front of the Court. 

16 TiiL COURT: I so instruct the witness. 

! • 

1< jj mr. jafFE: With* regard to his refusal to answer 

!i • • 

lo j! based c.: the discovery c : this witness by the existence of 

i. 

!» 

19 ■' t-ors which led to the d: oevory of the v/itness Sheldon 

/ 

Soicel, wo would ask the Court to instruct him that that toe 

2 ' i 5 p.Q basis cn which he may refuse to testify. 
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22 T!I2 cour.T: Yen, the witness is so instructed. 
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2 || Slur ray El begun. Jcrora Collerfcrant, r.lcVird Hivsn? 

3 . THE COURT: You need not road the entire thing, 

4 Hr. Scvilcw. You 1 may say "same declination" if that is what 

5 you want to do. 

G » k Sine dec!’nation? 
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I . •« 1 


I didn’t hear the r.r.~ftr. 


•ji— j*a said ""r dtn it nation . 

j:s'7Zi Would the Jourr d.> race the wi. 


to answer .- u stion. 

rr :- I order you to a t.v ; c.v-jocim. 

•x.:*d :::z:yj : Srr.o esc: l nation. 

q ” r , who did you prior to January *•'-» 

have any conversations with Stuart Cohen cr Sheldon Davis 
concerning"your<• agreement with then to tahe an attache 
case to the prenises of Columbia Artists Management, Inc. 

to there ignite a fuse contained in that attache case and 
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in face oi. the 2Gth? 

Tils COURT: Mr. .Jaffa, don’t tell a story. Just 

read a lawyer-like question, please. 
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MR. JAFFE: hat re withdraw’ the question. 

0 Prior to January 26, 1972, did you have a conver- 
•sation or conversations with Sheldcr. r*Ws an- 1 . v:.za Ft-or 
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A Sar.e Declination. 

ThE COURT: I order you to answer* sir. 

I • • 

THIS WITNESS: Sane declination. 

Q As a result of that conversation, or any converse- 
:ior.' 3 , aid y *. on the 23th of January 1972 go with certain 
. vi.\fao.o Trroilyn to -.annnttan? 

.» • jilnaticn. 

... 'ITT: I order you to answer. 

O c. • the 2Cih of January 19 72 go with an 
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.iidivi'itai to... a vrorrites of slurbin Artists r.ahac&ror.t? 
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A Fra. a •* ?:-iin?.tion. 

TiiJ r?';?;:’: I order yc-u to answer. 

TiiE WITNESS: Sare declination.- 

THE CO»j r .T: I think that is enough, Mr. Jaffa. Why 
isn't ••••-•u --s'; I\i:n or.e cuthtirr. ■: the effect as to wire that* 
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0 Hr. Enilov/ is ityeur intention that to any othe 
questions that I put to you that you will give the sa ~2 
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r*' 

I u« 


i . a* a<tk J «... • # 


; •n.v 


rent would ash uho Court under title 13, Section 131SA tc 


9 

1 

|j 

rent v/ Cs u 

10 

i 

•i 

flee; the 

11 

P 

1! 

Govern; v. 

12 

ii 

!! 

r^.-ande-i 

13 

) 

\ 


tion of 

14 

l 

totore t 

15 



16 

I 

. to you. 

17 

;i 

*i 

1! 

1 , 

j: 


13 

r vans th 

*0 

i' 

c; is tody 

1 

20 

1! 

i 

trial u:. 

21 

I 

your 

22 


to ansve 


- _ ; ; ~ ^ — ecuttr.rit of Court ir: 


i3 jj 


Govern; c... us that the Court truer ho M 

r;i..andei to t v. -oJy o' the attorney gar. ?:rai ;r tr.o c/oa-| 

iron oo this proio-uing until Si.M -ire as he gives testir.c.vj 

! 

toiorc this Court. 

t | 

THE COUET:\ hr. Sreilow, I vent to explain sonethr:.uf 

. # I 

to you. | 

. * I 

I an about to hole yv-u ir. civil contenpt. That 

r ;anr, that I an going to erd r that you bo placed in the ) 

custody of the Attorney G mural for the duration of the I 

. 

trial unless in the inter!:., in the re .awhile you indicate 

your .willingness to answer the questions you have dec!!:. 

to answer loony, • . '< 

■» 

Lo you ur. Jo at an..? * . • 


f.i • »' t - * ’ , r*' , t. i /'*• • • ~ • ; * 

1.1^ L. -M. . - *.uU Cl . a. M V- - . wo.. , . / C- * 







] 


im, 


of civil co;icc=.?t is to induce you to bro*~'. your uiror.co. 

There is another kind of conterpt which is calic-o. 
criminal conterpt, which has as its purpose punishment 
£or the crir: of conterpt. f.e two arc not exclusive. Co 
you «t I J»V3 Just tclC ya»? 


VQ5 


fines you 


ic ! 

i 

v vm 

i.. - w jl t/u . 

n > 

~ •- * 
i. v.- .. Wilv n • • • 

v ii 


answer the 


;j.l ri; he, . h*. c 

o-'te^r.t r.r.d it i:: the order cf the Cv -t 
•*. tc the rur i.v.''/ ..: t .o Attorney 20 a r 


V' I .V.-Ch tire as you 

'■> 1 
. .’.v.ich you !uve u-.7lin.~d to anew5r tour 


\\ 





\ 




© I 


•\ - 

i ' * 4 M 71; 


Q.vn 






e:chi:?t 

u. s. o;st. court 
S. D. or N. Y. 


3 


RICHARD H U S S, having been duly affirmed. 


testified as follows: 


UllwCT EXAMINATION 


LY MR. JAFFE: 


q Mr. Huss, do you knov; an individual named Sheldon 


22 i 


Pavis? 


A The Court of Appeals has ruled that my prior 


1 tj'usal to answer questions in this proceeding on the grounds 


that to answer any questions would be a severe violation 
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of tho teachings of ray religion and cannot be recognized 
by an American court as a basis for not testifying. With 
all due respect to the decision of the Court of Appeals 
and of N he honorable tribunal/ X find that the cardinal 
precepts of ray religion must take precedence in ray mind. 
Therefore I respectfully decline to answer any questions 
on the religious principles stated in ray prior declinations j 

before this honorable tribunal. 

TH£ COURT: I direct you to answer. I order you 

to answer. 

THE WITNESS: Same declination. 

KR. JATFE: Excuse me just a minute. Judge. 

THE COURT: Before this goes any further, 

Mr. Huss, I want to tell you something: I explained the last 
time that your failure to answer questions when I have 
ordered you to answer constituted contempt of court. 1 told ^ 
you that ray having committed you for civil contempt dees not ^ 
preclude the bringing of charges of criminal contempt against 

you. 

I again want to advise you of that and I want 
to make other things abundantly clear to you, Mr. Huss. 

One, I am going to ask tho United States Attorney 
to comply with the previsions of Rule 42B and proceed against 
you for criminal contempt if you ce^iist in your refusal to 


i 

i 









(&) I 


Or- i 


answer. I for one regard your refusal to answer as criminal 


contempt, 


I want further to advise you, Mr. Huss, that 


for criminal contempt there is no limit upon the amount of 
punishment which can be imposed upon you for that crime. I 

Is that clear? r 

THE WITNESS: Yes, your Honor. 

Q Mr. Huss, do you know an individual named ' 

Stuart Cohen? 

A Same declination. 

MR. JAFFE: Would your Honor direct the witness?! 


THE COURT; I order you to answer. 

THE WITNESS: Same declination. ■ 
Do you know an individual named Murray Elbogen? I 
Sane declination. 

THE COURT: I order you to answer. Q 
THE WITNESS: Same declination. X 
Do you know an individual named Jeffrey w>milovt? 

Same declination. I 
TILd COURT : I order you to answer. X 
THE WITNESS: Same declination. 

Dc you know an individual named Sheldon Seigel? | 

Same declination. A 
THE COURT: I order you to answer. 
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TIIE WITNESS: 


Same. 



y Do you know an individual named Jeromfe Zellerkraut? 

THE COURT: Yen? 

MR. ZWEIBON: Your Honor, I think we havfe gone —i 

THE COURT: I don't think so. Go ahead. 

Q Do you know an individual named Jerome Zellerkraut? 

A Same declination. 

THE COURT: I order you to answer. 

THE WITNESS: Same declination. 

Q Directing your attention to the 25th of January, 
1972, did you see Sheldon Davis, Stuart Cohen, Murray Elbogen, 
Jeffrey Smilow, Sheldon Seigel or Jerome Zellerkraut? 

A Same declination. 

i 

THE COURT: I order you to answer. 

TIIE WITNESS: Same declination. 

Q Directing your attention to the 2Gth of January, 
1972 did you see Murray Elbogen, Jeffrey Smilow, Sheldon 
Seigel or Jercme Zellerkraut? 

A Same declination. 

THE COURT: I want to again advise you that your 

refusal to answer these questions over my order constitutes i i 
my view criminal contempt of court, and I want you to have 
that in mind. 

I now order you to answer. 








2 







THE WITNESS: Same declination. 

4 

Q Had you prior to the morning of January 26, 1972 
agreed with Sheldon Davis and Stuart Cohen that you and 
Jerome Zellerkraut would go to the offices of Sol Hurok? 

A Same declination. 

MR. SLOTNICK: I object to the form of the 

question. 

THE COURT: Overruled, same order. I order you to 

answer. 

THE WITNESS: Same declination. 

Q Mr. IIuss, did you on the morning of January 
26 deliver any attache case along with Jerome Zellerkraut 
to the offices of Sol Hurok? 

A Same declination. 

THE COURT: I order you to answer. 

THE WITNESS: Same declination. 

THE COURT: I again advise you that your continued 
refusal to answer these questions over my direction constitutes 
criminal contempt of court. 

Go ahead. 

Q Mr. Huss, prior to the morning of January 26, 1972 
or on thenorning of January 26, 1*72 did you have any dis¬ 
cussions with Sheldon Davis, Stuart Co!. . , Sheinon S^igcl, 
Jerome Zellerkraut, Murray Elbogen or Jeffrey Sr.nlow about 
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carrying an attache case to the offices of Hurok Concerts, 
Incorporated? 


MR. SLOTNICK: I object to the form of the 


question. 


THE COURT: Overruled. 

Answer, please. 

THE WITNESS: Sane declination. 

T1IE COURT: I direct you to answer. 
the WITNESS: Same declination. 

Q Mr. Huss, wore you ever part of any plan to 
deliver any incendiary devices to either Hurok Concerts, 
Incorporated or Columbia Artists Management on the morning 
of January 26, 1972? 

MR. SLOTNICK: I object to the form of the 

question. 

TxIE COURT: Overruled. 

A 1 Same declination. 

tie: COURT: I order you to answer. 

THE WITNESS: Same declination. 

MR. JAFFE: Your Honor, may I have a moment* 

THE COURT: Yes. 

(Pause.) 

TIIE COURT: I v/ant the record to indicate at this 
point that immunity has been conferred upon this individual 


I 






previously. 

4 

Are you aware of that, Mr. IIuss? 

THE WITNESS: Yes. 

THE COURT: And you have been aware of that all 
morning, have you not? 

THE WITNESS: Yes, your Honor. 

MR. SWEIBON: If your Honor please, for the sake 
of the record I don't want to pop up every time with this type 
of objection and — 

THE COURT: You may rise every time you have 

an objection to make. 

MR. ZWEIBON: So that we will make it in duet. 

THE COURT: What is or. ycur mind? 

MR. ZWEIBOIJ : The sane things, the loading of th 

witness, the matter of form, the length of this type of 
interrogation. 

THE COURT: Overruled. 

Q Mr. Huss, on the morning of January 26, 1972 
did you leave an incendiary device contained in a black 
attache case in the ofiices of Sol Hurok, Hurok Concerts, 
Incorporated? 

A Same declination. 

THE COURT: I order you to answer. 

THE WITNESS: Same declination. 
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Q 


Mr. Huss, on the morning of January 26, 197 2 at 
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around 9:30 did you meet in Manhattan with Jerome 
Zellerkraut, Jeffrey Smilow and Murray Elbogen? 

MR. SLOTHICK: ‘I object to the form of the 

question as not being binding on my client. 

THE COURT: Overruled. 

MR. ZWEIDON: Same objection. 

THE COURT: Overruled. 

A Some declination. 

T1IE COURT: I order you to answer. 

THE WITNESS : Same declination. 

MR. JAFFL: At this time the government would 
ask the Court, pursuant to Rule 42B, to orally notify tl. 
witness that he is to be held in crininal contempt 
pursuant to Rule 42B and Sections 401 and 402 o£ Title 

18, United States Code? 

We would state to the Court that we are at this 
time ready to proceed forthwith with a trial for criminal 

contempt of the witness Richard lluss. 

THE COURT: I want to tellyou, Mr. Huss, 

as I have throughout your examination this morning, that 
your failure to answer the questions put to you constitutes 

in my judgment criminal contempt. . 

However, so far as the United States Attorney 
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ia concorned, because of the seriousness of this criminal 
contempt, I think that the United States Attorney should 
proceed on papers as indicated in Rule 42 B, namely, 
that part ."oral application of the United States Attorney 
by an order to show cause or an order of arrest." 

You have made the application and since you make 
the application I ask you to comply with Rule 42B and proceed 
by order to show cause or an order of arrest so that the 
order to show cause, to be perfectly frank with you, will 
specify in writing for this man what it is he is facing. 
Obviously .this proceeding will be a jury proceeding. 

I'Jl. JAFFE: That is correct. 

THE COURT: Because it is inconceivable to me 
that anybody would be thinking of proceeding in a manner 
that would limit punishment, if this man is guilty, to six 
months, and therefore I want every letter observed. 

I want him proceeded against in writing. I want the case 
to proceed to a jury trial and I want the Judge, whoever 
he is, to have in mind my views as I have expressed it 
tnd previously this morning of the seriousness with which 
I view the frustration of a murder prosecution. People 

may do that, but the law will make them pay. 

MR. JAFFE: Your Honor, with regard to Rule 42B 

the government would ask that — and we wil comply with 
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your Honor's direction to proceed on papers, but the 
government would ask that since under Rule 42B notice can 
be given orally by the Judge in open court in the presence 
of the defendant, and he will be a defendant, being cited 
for criminal contempt. 

THE COURT: I have so notified him, it seems to 
me, several times. 

If he has misunderstood me I so notify him now. 

You will be a defendant in a criminal contempt 
proceeding. That is clear, isn't it, Mr. lluss? 
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THE WITNESS: 


Yes, it is. 






JEFFREY S M I L 0 W, called as a witness in 
behalf of the government, was duly affirmed, 
and testified as follows: 







THE COURT: I have read that. 

Let me ask you, Mr. Smilow, are you prepared to 
answer the questions which you refused to answer at the 

last session? 

THE WITNESS: No. 
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and whether or not it is tainted. 

THE COURT: I decline to do so. I am not 

even going to ask him anything today other than the fact 
that he would persist in his refusals to answer. Beyond 
that I think the record is sufficient to proceed against 
him, as I warned him the last time, for criminal contempt, 
and the United States Attorney advises me that he is going 
to do it based on the record the last time at which you made 

no such request. 

Then if you want to take it up with the trial 
judge, whoever it may be, in his criminal contempt case, 
that may ba the place to do it. But for now I believe, 
and I advise you, sir, that you. failure to answer questions 
which you are now looking at at the last session which you 
were called upon to testify constitutes criminal contempt of 
court and that the punishment for criminal contemtp is wtthoV. 

limit. 

Is that clear? 

THE WITNESS: Yes. 

MR. LEIGHTON: Is your Honor going to allow 

the united States Government to ask of Mr. Smilow questions 

concerning this record? 

THE COURT: No, the record is clear. 

I think the record is perfectly 



HR. PUTZEL: 
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clear and I think Mr. Smilow has answered that he persists 
in his contemptuous refusal to answer questions and, 
accordingly, pursuant to Rule 42B of the federal rules 

I 

of criminal procedure we will move this court through 
an order to show cause on papers to have Mr. Smilow 

cited for criminal contempt. 

I would ask the Court to inquire of Mr. Smilov; 

whether he was in court just previous to this during the 
time when Mr. Huss was advised by the Court of the con¬ 
sequences of refusal to testify. 

THE COURT: Were you here when I dealt with Mr, 

Huss a few norent 3 age; were you in the courtroc .? 

THE WITNESS: Yes. 


THE COURT: 


You heard the entire — 


THE WITNESS: Yes. 

THE COURT: — situation, all the questions 
and everything I 3aid to Mr. Hus3? 

THE WITNESS: Yes. 

THE COURT: All right. 

MR. PUTZEL: Our application is that Mr. 

Smilow be arrested and that bail be fixed in the amount 


of $50,000. 


THE COURT: I will hoar you. I 

MR. LEIGHTON: Your Honor, on the question of ^ 





■ UNITED STATES OF AMERICA 
-V- 

1 RICHARD HUSS , 

* 

Defendant. 


UNITED STATES OF AMERICA 


-v- 


JEFFREY H. SMILOW, 


Defendant. 



^ ' JUL 311914 

OF 


73 Cr. Misc. 24 
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JUDGMENT AND ORDER 


-x 


1. On June. 27, 1973 the Hon. Arnold Bauman, 

- United States District Judge, having previously held the 
defendants Richard Huss and Jeffrey H. Smilow in civil 

li _ 

contempt of court, directed the United States Attorney for 
i the Southern District of New York to proceed against the 

j 

said defendants on the charge of criminal contempt of court 

!i 

for their having knowingly and wilfully refused to obey 
lawful orders of the Court requiring the said defendants to 
testify under grants of immunity at the trial of United 

i 

States v. Stuart Cohen and Sheldon Davis (72 Cr. 778). 

2. This proceeding commenced on June 28, 1973 
at which time Judge Bauman signed certain orders requiring 

I 

e* 9 h of the said defendants to show cause why he should not 
be adjudged in criminal contempt of court for his wilful 
refusal to answer questions put to him at the trial of 
United States v. Stuart Cohen and Sheldon Davis (72 Cr. 778). 










3. On July 15, 1974 the trial of this matter 

■ 

ccmmenced before the Hon. Thomas P. Grlesa and a j’nry. 

On July 16, 1974 the jury found the defendants Huss and 

t 

Sallow guilty of criminal contempt of court; 

WHEREFORE, IT IS HEREBY ORDERED AND ADJUDGED 
that Richard liuss and Jeffrey Smilow be, and hereby are, 
remanded to the custody of the Attorney General or his duly 
authorized representative for a period of one (1) year, 
service of the said sentence to commence on August 5, 1974 
at 10:00 a.m. at which time the said defendants shall 
surrender themselves at Room 506, United States Courthouse, 

i 

Foley Square, New York, New York. ! 

Dated: New York, New York 
July 31, 1974. 


IT IS SO ORDERED. 



THOMAS P. GRIESA 

United States District Judge 
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united STATES OF AMERICA, 

• -against- 

P.ICHARD HUSS and JEFFREY SMI LOW. 


74 Crm. Misc. 24 and 25 
wnTTCIE OF APPEAL 


Notice is hereby given that Richard Hues and Jeffrey 
Smilow, defendants above-named, hereby appeai to the United 
States Court of appeals for the Second Circuit fro. the frnal 
judgment of the District Court for the Southern District of 
New York convicting the defendants of criminal contempt of 
court and sentencing them to serve one year in prrson, en¬ 
tered in this action on the 31st day of July, 1974. 


Dated: 




Mew York, New York 
August Q , 1974. 


W'W ' // V / 

Paul G. Chevigny * 

84 Fifth Avenue 

New York, New York 10011 

Attorney for Defendants 
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